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I. Interests of Amicus Curiae Ingleside on the Bay Coastal Watch 

Association and Hillcrest Residents Association. 

Ingleside on the Bay Coastal Watch Association (“IOBCWA”) is a non-profit 

corporation, whose purpose, as described in its bylaws, is to promote the health, 

safety, and quality of life for residents of the City of Ingleside on the Bay through 

research, education, communication, and action. 

 Hillcrest Residents Association (“HRA”) includes members residing within 

the Hillcrest neighborhood of the City of Corpus Christi. This neighborhood is 

adjacent to the Inner Harbor of Corpus Christi Bay. HRA was formed for the purpose 

of protecting public health, safety, the environment, and the quality of life for 

residents in the Hillcrest neighborhood and the immediately surrounding area, and 

to combat community deterioration. 

IOBCWA and HRA each stand to be significantly impacted by proposed 

wastewater discharges into areas of Corpus Christi Bay. Applications seeking 

authorization for several of those discharges are currently pending before the Texas 

Commission on Environmental Quality (“TCEQ”). 

Members of IOBCWA are potentially impacted by the discharge that would 

result if TCEQ grants the application of Port of Corpus Christi Authority of Nueces 

County (“POCCA”) for a wastewater discharge permit that would authorize the 

discharge of desalination process reject brine at an average rate of 19.1 million 
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gallons per day (“MGD”) near Ingleside on the Bay within Corpus Christi Bay, as 

well as the application of the City of Corpus Christi seeking a wastewater discharge 

permit that would authorize the discharge of desalination process reject brine at an 

average rate of 69 MGD near Ingleside on the Bay within Corpus Christi Bay. These 

permit applications are currently under consideration by TCEQ technical staff.  

Members of HRA are likewise potentially impacted by the discharge that 

would result if TCEQ grants the application of the City of Corpus Christi for a 

wastewater discharge permit that would authorize the discharge of desalination 

process reject brine at an average rate of 51 MGD into the Inner Harbor of Corpus 

Christi Bay near the Hillcrest neighborhood.  

If TCEQ unjustifiably finds the magnitude of the water quality impact 

resulting from these massive desalination reject water discharges to be de minimis, 

as it found the City of Dripping Springs’ discharge to be de minimis, then TCEQ will 

fail to consider whether these wastewater discharges into Corpus Christi Bay are 

necessary for important economic or social development, just as TCEQ failed to 

perform that required review for the Dripping Springs permit. Corpus Christi has no 

need for any additional desalination plant, and certainly has no need for the three 

plants that are sought to be authorized by these three permit applications – an issue 

that warrants an allowance for public participation.  
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II. Summary. 

 TCEQ’s consideration of permit applications for the discharge of wastewater 

into water in the state is governed by the purposes, goals, and requirements of the 

federal Clean Water Act (“CWA”). That Act incorporated existing water quality 

standards that required states to protect existing and attainable uses of receiving 

waters, and also to maintain the chemical, physical and biological integrity of the 

Nation’s waters unless degradation was demonstrated to be necessary for important 

economic or social development.  

 The plain language of the TCEQ Rules embody both of these required 

demonstrations. The protection of existing and attainable uses is embodied in the 

“Tier I” review process of 30 Tex. Admin. Code § 307.5(b)(1). The separate and 

independent requirement that an applicant show that the lowering of water quality 

for important economic or social development is embodied in the “Tier II” review 

process of 30 Tex. Admin. Code § 307.5(b)(2). TCEQ has administratively created 

an exception to this Tier II showing for discharges that result in only a de minimis 

lowering of water quality. The administrative creation of a de minimis exception is 

allowed, but must be narrow and cannot be used to undermine the purposes of the 

governing statutes.  

 TCEQ virtually universally finds that all applications for a new or amended 

wastewater discharge permit will result in a less than de minimis lowering of water 
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quality, based upon an extremely broad, subjective, and undefined interpretation of 

what constitutes a “de minimis” lowering of water quality as that term is used in 30 

Tex. Admin. Code § 307.5(b)(2). This approach is contrary to the objectives of the 

Clean Water Act that the physical, chemical and biological integrity of the Nation’s 

waters be maintained, and is thus an unreasonable interpretation of the plain 

language of the TCEQ rules.  

 This undermining of the purposes of the CWA has consequences beyond the 

fouling of the pristine streams of Central Texas, as is the potential consequence of 

the issuance of the permit requested by Dripping Springs. TCEQ’s broad treatment 

of virtually all discharges as de minimis also compromises the quality of sensitive 

bays and estuaries on the Texas Coast, and the ability of the public impacted by 

proposed coastal discharges to fully participate in the permitting process.  

 Considering that TCEQ’s issuance of Dripping Springs permit was the result 

of an unreasonably broad interpretation of the term “de minimis” as contained in 30 

Tex. Admin. Code § 307.5(b)(2), TCEQ’s granting of the permit was arbitrary and 

capricious. For this reason, TCEQ’s decision to issue that permit should be reversed.  

III. Statutory and Regulatory Background.  

A. Texas’ Permitting Program is derived from, and must comply with, the 

federal Clean Water Act. 

 While involving the application of state regulations, the immediate case 

involves a federal context that informs and circumscribes the reasonable 
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interpretation of those regulations. When issuing a wastewater discharge permit, 

Texas is exercising authority delegated to it by the EPA to administer the discharge 

permitting requirements of the CWA.1 The presentation of federal questions under 

these circumstances is hardly surprising – the federal judiciary has recognized that 

state courts will be reviewing questions of federal law in considering state judicial 

appeals of state Clean Water Act permit decisions, and to that point has commented 

that, “[t]he state courts are perfectly competent to decide questions of federal law.”2  

 The explicit statutory objective of the CWA is to “restore and maintain the 

chemical, physical, and biological integrity of the Nation’s waters.”3 The CWA 

further provides that the discharge of a pollutant by any person is unlawful unless in 

compliance with the CWA.4 In recognition that some discharges into some 

waterways will be necessary for some period of time, the CWA creates the “National 

Pollutant Discharge Elimination System” (“NPDES”), which allows the governing 

authority to issue permits authorizing the discharge of pollutants into surface 

waters.5 The 1972 CWA also continued the then-existing federal requirement that 

each state develop Water Quality Standards establishing criteria and procedures for 

 
1 State Program Requirements; Approval of Application to Administer the National Pollutant 
Discharge Elimination System (NPDES) Program; Texas, 65 Fed. Reg. 51164-01 (Sep. 24, 
1998) [hereinafter EPA Approval of TPDES Program]. 
2 American Paper Institute, Inc. v. U.S. E.P.A., 890 F.2d 869, 875 (7th Cir. 1989). 
3 CWA § 101(a), 33 U.S.C. § 1251(a). 
4 CWA § 301, 33 U.S.C. § 1311. 
5 33 U.S.C. § 1342. 
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the protection of water quality. Under the CWA, the governor of each state was 

allowed to seek authority to administer a permitting program for discharges within 

its state if the state program meets EPA requirements for an equivalent program.6 

Even after a state has been delegated authority to administer the NPDES program, 

the CWA still statutorily requires that any state program must at all times be operated 

in accordance with EPA’s minimum state program guidelines.7  

EPA delegated partial authority for Texas to administer the NPDES program 

within the state of Texas in 1998 through a Memorandum of Agreement (“MOA”) 

between the Texas Natural Resource Conservation Commission (“TNRCC”, a 

predecessor agency to the TCEQ) and the United States Environmental Protection 

Agency (“EPA”).8 That MOA provides that “[t]he TNRCC shall operate the TPDES 

program in accordance with the Clean Water Act as amended, applicable TNRCC 

legal authority, Title 30 Texas Administrative Code, and taking into consideration 

published EPA policy.”9 Texas’ water quality standards are now contained in 

Chapter 307 of the TCEQ rules, of which § 307.5 is at issue in this case. 

 
6 33 U.S.C. § 1342(b). 
7 CWA § 402(c)(2), 33 U.S.C. § 1342(c)(2). 
8 EPA Approval of TPDES Program. 
9 Envtl. Prot. Agency & Tex. Natural. Res. Conserv. Comm’n, Memorandum of Agreement 
Between the Tex. Natural Res. Conserv. Comm’n And the U.S. Envtl. Prot. Agency, Region 6 
Concerning the National Pollutant Discharge Elimination System, at 2 (1998) (Excerpted in 
Appendix A to this Brief). 
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B. An effective Antidegradation Policy is a key element of Clean Water Act 

permitting implementation.  

The NPDES permitting program requires the development of pollutant limits 

for each permit that will be protective of water quality consistent with an “anti-

degradation” policy. The anti-degradation policy involves a three-tiered review. Tier 

I applies to all waters in the state, and requires the protection of existing and 

attainable uses in all waters of the state.10 Tier II only applies to high quality waters. 

The TCEQ Rules apply the Tier II review to all “fishable/swimmable” waters.11 All 

perennial streams, rivers, lakes and bays are presumed to be fishable/swimmable.12 

The Tier II review seeks to maintain the water quality historically existing in that 

water unless the lowering of water quality can be affirmatively demonstrated as 

necessary for important economic or social development.13 Tier III would require 

the water quality of outstanding natural resource waters be maintained and 

protected,14 but Texas has no waters that have been formally designated as 

outstanding natural resource waters.  

This process is summarized in the flowchart below:  

 

 
10 EPA Water Quality Standards Regulation, 40 C.F.R. § 131.12(a)(1), 30 Tex. Admin. Code § 
307.5(b)(1).  
11 30 Tex. Admin. Code § 307.5(b)(2). 
12 30 Tex. Admin. Code § 307.4(h)(3), (j)(2)(A). 
13 40 C.F.R. § 131.12(a)(2), 30 Tex. Admin. Code § 307.5(b)(2).  
14 40 C.F.R. § 131.12(a)(3), 30 Tex. Admin. Code § 307.5(b)(3). 
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TCEQ Rules Water Quality Permitting Process15

  
 

15 Appendix B to this Brief. 
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TCEQ’s broad interpretation of the term “de minimis” ensures that no 

application ever is required to make the substantive Tier II demonstration that the 

lowering of water quality is necessary for important economic or social 

development.  

This demonstration requirement predates the CWA itself. Every state already 

had water quality standards pursuant to existing federal law when the CWA was 

adopted in 1972, and all 50 states included anti-degradation provisions within these 

standards.16 Such standards had been required pursuant to the 1965 federal Water 

Quality Act.17 When implementing that 1965 federal law, Interior Secretary Stewart 

Udall enunciated the minimum requirements for each state’s water quality standards’ 

“non-degradation” policy: 

Waters whose existing quality is better than the established standards 
as of the date on which such standards become effective will be 
maintained at their existing high quality. These and other waters of a 
State will not be lowered in water quality unless and until it has been 
affirmatively demonstrated to the State water pollution control agency 
and the Department of Interior that such change is justifiable as a result 
of necessary economic or social development and will not interfere 
with or become injurious to any assigned uses made of, or presently 
possible in, such waters.18 

 
16 PUD No. 1 of Jefferson County v. Washington Department of Ecology, 511 U.S. 700, 718 
(1994).  
17 Water Quality Act of 1965, Pub. L. No. 89-234, 79 Stat. 903 (1965), Sec. 5 (Appendix C to this 
Brief). 
18 Dep’t of the Interior, Compendium of Dep’t of Interior Statements on Non-Degradation of 
Interstate Waters, 1-2 (1968) (emphasis added) (available at 
https://www.epa.gov/sites/production/files/2014-10/documents/doiwaters.pdf, last accessed May 
7, 2021) (At the time of this statement, the United States Environmental Protection Agency did 
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As this policy statement reflects, where a regulatory decision would lower water 

quality in waters that exceeded the minimum standards, the anti-degradation policy 

requires two separate and independent showings: (1) the lowering of water quality 

would not be harmful to any assigned or attainable use of the receiving waters; and 

(2) the lowering of water quality is justifiable as a result of necessary economic or 

social development. 

 The requirement for these two independent demonstrations prior to the 

authorization of a discharge continues to this day, and is embodied in both EPA’s 

minimum standards for state permitting programs and within TCEQ’s own water 

quality standards.  

The protection of existing and attainable uses (the “Tier I” Review) is 

embodied in EPA’s minimum standards at 40 C.F.R. § 131.12(a)(1), which requires 

that, “[e]xisting instream water uses and the level of water quality necessary to 

protect the existing uses shall be maintained and protected.” Texas has incorporated 

this minimum requirement within its own water quality standards at 30 Tex. Admin. 

Code § 307.5(b)(1), which provides, “Existing uses and water quality sufficient to 

protect those existing uses must be maintained.”  

 
not yet exist. The United States Department of the Interior held jurisdiction over water quality 
standards at the time.) (Excerpted in Appendix D to this Brief with emphasis added therein). 
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The requirement that a lowering of water quality be justified as necessary for 

important economic or social development (the Tier II review) is set forth in EPA’s 

minimum standards at 40 C.F.R. § 131.12(a)(2), which provides that: 

 Where the quality of the waters exceeds levels necessary to support the 
protection and propagation of fish, shellfish, and wildlife and recreation 
in and on the water, that quality shall be maintained and protected 
unless the State finds, after full satisfaction of the intergovernmental 
coordination and public participation provisions of the State's 
continuing planning process, that allowing lower water quality is 
necessary to accommodate important economic or social development 
in the area in which the waters are located. In allowing such degradation 
or lower water quality, the State shall assure water quality adequate to 
protect existing uses fully. Further, the State shall assure that there shall 
be achieved the highest statutory and regulatory requirements for all 
new and existing point sources and all cost-effective and reasonable 
best management practices for nonpoint source control. 

EPA’s Water Quality Handbook elaborates on the purpose of this regulation, 

which 30 Tex. Admin. Code § 307.5(b)(2) is intended to implement: 

anti-degradation was originally based on the spirit, intent, and goals of 
the Clean Water Act, especially the clause ‘restore and maintain the 
chemical, physical and biological integrity of the Nation’s waters’ 
(101(a)) and the provision of 303(a) that made water quality standards 
under prior law the ‘starting point’ for CWA water quality 
requirements.19 

 
19 Envtl. Prot. Agency, Water Quality Standards Handbook 4-1 (2d ed. 1993), 
(https://www.epa.gov/sites/production/files/2014-10/documents/handbook-chapter4.pdf) 
(Excerpted in Appendix E to this Brief with emphasis added therein) IOBCWA and HRA request 
that the Court take judicial notice of each document included as an appendix to this brief. 
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This published EPA guidance further notes that the showing of social and 

economic necessity under this regulation is intended to impose a significant 

burden on the applicant: 

[40 C.F.R. § 131.12(a)(2)] is intended to provide relief only in a few 
extraordinary circumstances where the economic and social need for 
the activity clearly outweighs the benefit of maintaining water quality 
above that required for "fishable/swimmable" water, and both cannot 
be achieved. The burden of demonstration on the individual proposing 
such activity will be very high.20 

Of course, any state policy or provision that would allow this showing to be wholly 

avoided would be directly contrary to this federal policy.  

The requirement for a demonstration that the lowering of water quality is 

necessary for important economic or social development has been incorporated into 

the “Tier II” Review contained in the TCEQ Water Quality Standards at 30 Tex. 

Admin. Code § 307.5(b)(2), which in provides: 

No activities subject to regulatory action that would cause degradation 
of waters that exceed fishable/swimmable quality are allowed unless it 
can be shown to the commission's satisfaction that the lowering of 
water quality is necessary for important economic or social 
development. Degradation is defined as a lowering of water quality by 
more than a de minimis extent, but not to the extent that an existing use 
is impaired. Water quality sufficient to protect existing uses must be 
maintained. Fishable/swimmable waters are defined as waters that have 
quality sufficient to support propagation of indigenous fish, shellfish, 
terrestrial life, and recreation in and on the water. 

 
20 Id. at Section 4.5 (p. 9 of Chapter 4).  
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The critical substantive distinction between 30 Tex. Admin. Code § 

307.5(b)(2), and 40 C.F.R. § 131.12(a)(2), is TCEQ’s addition of a de minimis 

exemption. 

C. Any de minimis exemption from the anti-degradation policy must 

be narrowly limited, and not frustrate the overall purposes of the 

Clean Water Act.  

 As reflected above, no de minimis exemption is contained in the purposes of 

the Clean Water Act, the Water Quality Standards which the Clean Water Act 

incorporated by reference in 1972, nor the current federal regulations that establish 

the minimum requirements for TCEQ’s permitting program. That de minimis 

exemption to the requirement for demonstration of important economic or social 

need is solely an administrative creation. TCEQ’s failure to comply with the proper 

scope of that administrative exception is the crux of the case now before the court. 

 The proper scope of a de minimis exemption to a Tier II water quality standard 

was directly addressed by the federal Sixth Circuit Court of Appeals in Kentucky 

Waterways Alliance v. Johnson.21 In that case, Kentucky had adopted water quality 

standards that categorically exempted several different types of discharges from a 

Tier II review, including coal mining discharges and domestic discharges from 

 
21 Kentucky Waterways Alliance v. Johnson, 540 F.3d 466 (6th Cir. 2008) (“Kentucky 
Waterways”). 
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single-family residences.22 EPA approved of these exceptions based upon a finding 

that they were de minimis.23 Several citizen groups challenged this decision, alleging 

that approval of the exceptions was in violation of the CWA. In considering these 

challenges, the United States Sixth Circuit Court of Appeals acknowledged that 

agencies may create exceptions to a statute or rule for de minimis matters.24 

However, the Court also noted that, “[t]his authority is not an ability to depart from 

the statute, but rather a tool to be used in implementing the legislative design.”25 The 

Court found that EPA’s decision document had not demonstrated that dischargers 

that avail themselves of the exemptions would not cause significant degradation, and 

on that basis remanded the matter to the EPA for the agency to further review the 

matter. 26  

 The EPA itself has also addressed the proper scope of a de minimis Tier II 

exception in its own policy statements and guidance.  

 Ephraim S. King, Director of EPA’s Office of Science and Technology, issued 

an agency memorandum to EPA Division directors on August 10, 2005 addressing 

“Tier 2 Antidegradation Reviews and Significance Thresholds.” Within that memo, 

he noted that, “antidegradation is an integral part of a state’s water quality standards, 

 
22 Kentucky Waterways at 482. 
23 Kentucky Waterways at 482. 
24 Kentucky Waterways at 491. 
25 Id.  
26 Kentucky Waterways at 490. 
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as it provides important protections that are critical to the fulfillment of the Clean 

Water Act objective to restore and maintain the chemical, physical, and biological 

integrity of the Nation’s waters.”27 He went on to acknowledge that states were 

allowed to establish significance thresholds for the performance of a Tier II review, 

but stressed that, “it is important that states and tribes set their significance 

thresholds at a level that can be demonstrated to be consistent with the purpose of 

Tier II requirements.”28 Without this assurance, it would be possible for a new or 

increased discharge to result in significant degradation without public consideration 

of the necessity and importance of that discharge, resulting in the loss or 

diminishment of a valuable natural resource.29 In the same memo, the EPA noted 

that it recommended that significance thresholds be established as a threshold 

assimilative capacity, with a cumulative cap. 30 

 In addition, EPA directly addressed the proper scope of a de minimis 

exception to the Tier 2 review when revising its minimum standards for water quality 

standards in 2015. In the Federal Register preamble to the adoption of revised 

minimum standards, EPA confirmed that, “the implied de minimis provision 

 
27 Memorandum from Ephraim S. King, Director of the EPA Office of Science and Technology, 
to Regional Water Management Division Directors on Significance Thresholds, Regions 1–10 
(Aug. 10, 2005) available at https://www.epa.gov/nutrient-policy-data/tier-2-antidegradation-
reviews-and-significance-thresholds-memo, at p. 1 (emphasis in original) (Appendix F to this 
Brief). 
28 Id, at p. 2. 
29 Id. 
30 Id. 
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authority is narrow in reach and tightly bounded by the need to show that the 

situation is genuinely de minimis or one of administrative necessity,”31 and EPA 

went on to say that, “a determination of when matters are truly de minimis naturally 

will turn on the assessment of particular circumstances, and the agency will bear the 

burden of making the required showing.”32 

D. Protection and Preservation of Water Quality furthers TCEQ’s 

Responsibilities under the Texas Constitution.  

 Lest it be thought that Texas regulates water quality solely out of obligation 

to the federal government, it is worthwhile to note that the protection of water quality 

also has roots in the Texas Constitution itself. As the Texas Supreme Court noted in 

1932, “[f]rom its earliest history this state has announced its public policy that lands 

underlying navigable waters are held in trust by the state for the use and benefit of 

all the people.”33  

 Consistent with that principle, Article 16, Section 59 of the Texas Constitution 

(the “Conservation Amendment”) provides:  

The conservation and development of all of the natural resources of this 
State, ... and the preservation and conservation of all such natural 
resources of the State are each and all hereby declared public rights and 

 
31 Water Quality Standards Regulatory Revisions, 80 Fed. Reg. 51020, 51034 – 51035 (Aug. 21, 
2015) (Excerpted at Appendix G to this Brief, with emphasis added therein) quoting Kentucky 
Waterways at 483, and Alabama Power v. Costle, 636 F.2d. 323, 361 (D.C. Cir. 1979). 
32 Id., citing Kentucky Waterways and quoting Greenbaum v. U.S. Envtl Prot. Agency, 370 F.3d 
527, 534 (6th Cir. 2004). 
33 State v. Bradford, 50 S.W.2d 1065, 1069 (Tex. 1932). 
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duties; and the Legislature shall pass all such laws as may be 
appropriate thereto. 

In considering this charge contained in the Texas Constitution, Justice Abbott 

writing for a unanimous Texas Supreme Court in 1996 acknowledged that, “the State 

has the responsibility under the Texas Constitution to preserve and conserve water 

resources for the benefit of all Texans[,]” and went on to recognize that, 

“[c]onservation of water has always been a paramount concern in Texas.”34  

As the agency of the state with primary responsibility for implementing 

Texas’ constitution and statutes relating to the conservation of natural resources and 

the protection of the environment,35 TCEQ’s charge is to further the goals of the 

Conservation Amendment of the Texas Constitution, and not to undermine those 

goals.  

IV. TCEQ’s expansive application of the Tier 2 de minimis 

exception undermines protection of all waters of the state - 

including coastal waters - in a manner that is arbitrary and 

capricious.  

 The case immediately before the Court addresses TCEQ’s failure to maintain 

the quality of water in a clear Hill Country stream when issuing Dripping Springs’ 

requested permit, which decision itself was erroneous in a manner justifying 

 
34 Barshop v. Medina Underground Water Conservation District, 925 S.W.2d 618, 626 (Tex. 
1996). 
35 Tex. Water Code § 5.012. 
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reversal. The trial court judge here properly found that, “accepting TCEQ’s position 

would conflict with the plain language of the rule and open a major loophole in the 

Act’s mandate to protect and maintain the quality of our Nation’s waters.” A 

consideration of TCEQ’s history of virtually universally applying this exemption, 

and the statewide impacts of that virtually universal application, confirm this 

finding. In essence, TCEQ’s unreasonable interpretation of the term “de minimis” 

has created an exemption that swallows the rule.  

 The TCEQ staff’s application of the de minimis exception in consideration of 

Port of Corpus Christi Authority of Nueces County’s (POCCA’s) Application for 

the discharge of desalination reject brine in the quantity of 110 MGD near Harbor 

Island similarly exemplified the manner in which TCEQ’s overly broad 

interpretation of “de minimis” undermines the purposes of the CWA. Similar to 

nutrients, TCEQ’s water quality standards contain no numeric criteria for salinity. 

Yet, high salinity discharges can have devastating impacts upon wildlife. Water will 

move from areas of low salinity to high salinity. Since many aquatic wildlife in the 

sensitive larval stage have semi-permeable bodies, this means that a significant 

increase in salinity that would result from a concentrated saline discharge will tend 

to draw the water out of the aquatic organism, thereby dehydrating the organism in 

a potentially fatal manner. If a discharge creates an excessive salinity gradient, then 

organisms moving through this area will be harmed or killed. 
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 In fact, estuaries and bays such as Corpus Christi Bay are valuable precisely 

because they have stable salinity values. In the case of Harbor Island, many aquatic 

species spawn in the coastal ocean near the mouth of the Corpus Christi shipping 

channel, and the sensitive early life stages then move through the channel and settle 

within the estuary in Corpus Christi Bay, which is used as a nursery ground. These 

species include recreationally and commercially important species, such as red 

drum, black drum and southern flounder. Early life stage animals tend to be the most 

sensitive to environmental disturbance, including salinity fluctuations. Thus, 

maintaining the stable salinity levels within the Bay is important to preservation of 

the environmental integrity of the area. 

 The discharge of more than 100 million gallons daily of highly concentrated 

brine unquestionably disrupts salinity levels in receiving waters. Yet, in reviewing 

POCCA’s application, the TCEQ staff found that the discharge would lower water 

quality by no more than a de minimis extent, thereby exempting the permit 

application from the Tier II requirement for a demonstration of economic or social 

necessity. In support of this finding that the discharge would have only a de minimis 

impact on water quality, TCEQ’s water quality standards reviewer testified that: 

[F]or the most part, an antideg review on a new facility is a feeling, 
and my feeling with its location in this dynamic environment that it was 
going to be okay, that this amount of hypersaline water being 



 20 

discharged from this facility would not degrade the environment 
beyond de minimis.36 

The reviewer went on to state that: 

It’s hard to do antidegradation on a new facility because it’s kind of like 
trying to look into a gazing ball and predict the future.37 

Such analysis – which typifies TCEQ’s determinations that a lowering of water 

quality is de minimis - goes beyond professional judgment, and ventures into the 

realm of pure speculation. TCEQ’s “narrative” and “subjective” determination that 

a lowering of water quality is less than de minimis is nothing more than a conclusion 

unmoored from any objective support.  

 TCEQ processes approximately 800 water quality permit applications 

annually.38 Yet, while IOBCWA’s counsel has actively practiced in water quality 

matters before TCEQ for almost 20 years either as an Assistant Public Interest 

Counsel or in private practice, he is aware of not a single application where TCEQ 

has found that a proposed discharge would result in a greater than de minimis 

 
36 Tex. State Office. Admin. Hearings, Application of Port of Corpus Christi Authority of Nueces 
County for TPDES Permit No. WQ00052530001, Docket No. 582-20-1895 (Feb. 5, 2021) 
(proposal for decision) at p. 34 (Excerpted in Appendix H to this Brief, with emphasis added 
therein). 
37 Id. at p. 34. 
38 TCEQ Legislative Appropriations Request for Fiscal Years 2020 and 2021, p. 20 of 93 (Aug. 
17, 2018) (reflecting 855 water quality permits anticipated to be issued in 2017, with 777 
estimated in 2018) (https://www.tceq.texas.gov/assets/public/comm_exec/pubs/sfr/037-20.pdf ) 
(Appendix I to this Brief, with emphasis added therein), TCEQ Legislative Appropriations 
Request for Fiscal Years 2022 and 2023, p. 20 of 93 (Oct. 2, 2020) (reflecting 881 water quality 
permits anticipated to be issued in 2019, with 797 estimated in 2020) 
(https://www.tceq.texas.gov/assets/public/comm_exec/pubs/sfr/037-22.pdf ) (Appendix J to this 
Brief, with emphasis added therein). 
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lowering of water quality. This unwritten practice of finding all discharge to be de 

minimis, reflected in TCEQ’s decision to issue the permit requested by Dripping 

Springs, renders the superfluous language of 30 Tex. Admin. Code § 307.5(b)(2) 

requiring a demonstration that the lowering of water quality is necessary for 

important economic or social development. Agency rules are to be interpreted in the 

same manner as statutes,39 and it is a fundamental principle of statutory interpretation 

that a statute must not be interpreted in a manner that renders any part of the statute 

meaningless or superfluous.40 

 TCEQ’s approach particularly undermines the explicit statutory objective of 

the Clean Water Act to “restore and maintain the chemical . . . integrity of the 

Nation’s waters.”41 In its appellate brief, TCEQ goes so far as to say, “even if 

background [total phosphorus] levels were to increase by clearly more than a de 

minimis percentage, the impact on the water body’s quality from such a change in 

[total phosphorus] may be negligible, because [total phosphorus] levels both before 

and after any increase may be extremely low.” This approach, wherein an admittedly 

significant change in the chemical integrity of the receiving waters is tolerated, is 

directly contrary to the purposes of the CWA.  

 
39 Rodriguez v. Service Lloyds Ins. Co., 997 S.W.2d 248, 253 (Tex. 1999). 
40 Crosstex Energy Services, L.P. v. Pro Plus, Inc, 430 S.W.3d 384, 390 (Tex. 2014). 
41 CWA § 101(a), 33 U.S.C. § 1251(a).  
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 The universal exemption of all permitted discharges from a full Tier 2 

evaluation, which is the consequence of TCEQ’s interpretation of the term de 

minimis now before the court, has harmful consequences for water quality 

throughout the state. In the Corpus Christi Bay area alone, there are seven different 

proposals for the installation of desalination facilities with accompanying high 

volume concentrated brine discharges. The Corpus Christi area has no need for even 

one facility, much less seven facilities. Meaningful implementation of the anti-

degradation policy incorporated into the CWA, embodied in 30 Tex. Admin. Code 

§ 307.5(b)(2) clearly requires that the agency consider this question of whether a 

discharge is necessary, and requires that the public be afforded an opportunity for 

robust participation in that review of whether a discharge is necessary for important 

social or economic development. TCEQ’s interpretation of the de minimis standard 

improperly prevented consideration of that issue in the Dripping Springs matter, and 

would likewise prevent consideration of that issue with regard to the multiple 

desalination discharges proposed along the Texas Coast, undermining the protection 

of both the environment and the nature tourism industry in coastal communities such 

as Port Aransas and Ingleside on the Bay.  
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V. Arguments by TCEQ and Dripping Springs fail to justify reversal 

of the Trial Court’s decision. 

Arguments offered by TCEQ and Dripping Springs in defense of TCEQ’s 

issuance of Dripping Springs requested permit are unavailing.  

In large part, TCEQ conflates the protection of existing uses under the Tier I 

review of 30 Tex. Admin. Code § 307.5(b)(1) with the de minimis significance 

threshold test contained in the Tier II review required by 30 Tex. Admin. Code § 

307.5(b)(1). For example, in seeking to justify TCEQ’s finding that the discharge 

will result in a less than de minimis lowering of water quality, TCEQ relies upon the 

proposed permit’s compliance with the Tier I requirements that a minimum 

dissolved oxygen (“DO”) level of 2.0 mg/L be maintained in Walnut Springs, and 

5.0 mg/L will be maintained in Onion Creek.42 These are Tier I standards that only 

would show that the existing and attainable uses will be protected in compliance 

with the Tier I review required by 30 Tex. Admin. Code § 307.5(b)(1).43 Compliance 

 
42 Brief of Appellant TCEQ at pp. 37 – 38. Notably, Dripping Springs’ own modeling showed 
that the discharge would result in a dissolved oxygen concentration of 4.87 mg/L at one 
downstream point, which was claimed by Dripping Springs to be acceptable to demonstrate 
compliance with the 5.0 mg/L minimum standard because, “TCEQ normally assumes a departure 
of 0.2 mg/L as compliant.” See RR, AR Item 8 (Email, RE: Modeling Memo to Supplement 
Application; J. Miertschin (James Miertschin & Associates, Inc.)) at 9. Such a 0.2 mg/L variance 
allowance is not contained in the TCEQ rules. Accordingly, the dissolved oxygen modeling 
relied upon by the TCEQ did not even demonstrate compliance with a Tier I review for that 
parameter. 
43 30 Tex. Admin. Code § 307.10, Appendix A (Establishing 5.0 mg/l minimum Dissolved 
Oxygen concentration to protect designated contact recreation, high aquatic life use, public water 
supply and aquifer protection uses of Onion Creek), 307.4(h)(4) (Establishing 2.0 mg/l minimum 
Dissolved Oxygen concentration to protect presumed “minimal aquatic life use” in an 
unclassified intermittent stream such as Walnut Creek was characterized as.) 
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with these standards does nothing to demonstrate that the change in dissolved 

oxygen of more than 1.0 mg/L resulting from the proposed discharge44 is so small 

that the this change is properly treated as a de minimis lowering of the integrity of 

the receiving waters. TCEQ’s Brief simply says nothing about the magnitude of that 

change, which is the relevant consideration in determining whether the change in 

water quality is de minimis. 

TCEQ’s brief focuses on language contained in 30 Tex. Admin. Code § 

307.5(b)(2) addressing protection of existing uses, but TCEQ does not recognize the 

purpose of this language within 30 Tex. Admin. Code § 307.5(b)(2). The language 

referenced provides a backstop to ensure that the demonstration of necessity under 

the Tier II review does not become a means of circumventing the requirement for 

the protection of uses under the Tier I review of 30 Tex. Admin. Code § 307.5(b)(1). 

The bare protection of existing uses does not demonstrate that a discharge will have 

a less than de minimis impact on water quality, nor does such a demonstration show 

that the lowering of water quality as the result of a discharge is necessary for 

important economic or social development. The language relied upon by the TCEQ 

does not negate nor substitute for the remaining language contained in 30 Tex. 

Admin. Code § 307.5(b)(2). 

 
44 See RR, AR Item 8 (Email, RE: Modeling Memo to Supplement Application; J. Miertschin 
(James Miertschin & Associates, Inc.)) at 5 (reflecting downstream dissolved oxygen levels 
consistently well-above 6.0 mg/L).  
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 Notably, a decision by the EPA not to object to a permit, such as the permit 

that TCEQ proposed to issue to Dripping Springs, does not reflect a finding by the 

EPA that a permit is in compliance with the CWA, as TCEQ implies within its 

brief.45 TCEQ mischaracterizes the significance of EPA’s lack of an objection to the 

Dripping Springs permit. The United States Fifth Circuit Court of Appeals has noted 

that “the [EPA] Administrator’s decision not to object to a permit proposed to be 

issued by a State NPDES authority and his decision not to object to the permit do 

not constitute action in issuing a permit[,]” and went on to note that, “the legislative 

history [of the CWA] makes very clear that Congress intended EPA to retain 

discretion to decline to veto a permit even after the agency found some violation of 

applicable guidelines.”46 Upon delegation of a permitting program to a State, the 

EPA seeks to allow the state to play the lead role in the permitting process, and 

compliance with applicable requirements is a matter left to the delegated state 

agencies with the state courts performing the role of reviewing those determinations 

of compliance with the requirements of the federal Clean Water Act, including a 

review of a decision by the EPA itself in that process.47  

 
45 Brief of Appellant TCEQ at p. 25. 
46 Save the Bay, Inc. v. Administrator of the Environmental Protection Agency, 556 F.2d 1282, 
1294 (5th Cir. 1977). 
47 American Paper Institute, Inc. v. U.S. E.P.A., 890 F.2d 869, 875 (7th Cir. 1989). 
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 Likewise, TCEQ’s reliance upon the prima facie presumption is unavailing 

for the TCEQ. The prima facie presumption only applies “in a contested case 

hearing” conducted by the State Office of Administrative Hearings (“SOAH”).48 

That presumption has no applicability to the Commission’s final decision, nor any 

applicability to the consideration of a judicial appeal of the sufficiency of the 

Commission’s findings of fact and conclusions of law. That presumption cannot 

justify a decision by the TCEQ that violates the requirements of its own rules, as is 

the case here.  

VI. Conclusion. 

 The purpose of the wastewater permitting scheme administered by TCEQ is 

to maintain the chemical, physical, and biological integrity of the Nation’s waters. 

Under TCEQ’s own rules, maintenance of such integrity can only be sacrificed upon 

a showing that such sacrifice is necessary for important social or economic 

development. TCEQ’s issuance of Dripping Springs’ permit sacrificed the quality of 

Walnut Creek and Onion Creek without the required showing of economic or social 

necessity. This omission was based upon an unreasonably broad interpretation of the 

term “de minimis” contained in TCEQ’s rules. That interpretation was contrary to 

the plain language of the rules, and the purposes of the Statute that TCEQ is charged 

with implementing in the administration of the wastewater permitting scheme. Such 

 
48 Tex. Gov’t Code § 2003.047(i-1). 
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a broad interpretation of the term “de minimis” jeopardizes all waters in the state, 

including critically important and sensitive coastal bays and estuaries.  

 Since TCEQ’s issuance of Dripping Springs permit was in violation of 

TCEQ’s own regulations, TCEQ’s issuance of that permit was arbitrary and 

capricious, and should be reversed.  

Respectfully Submitted,  
 
/s/ Eric Allmon 
Eric Allmon 
State Bar No. 24031819 
eallmon@txenvirolaw.com  
 
PERALES, ALLMON & 
ICE, P.C. 
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512-482-9346 (f) 
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Association and Hillcrest 
Residents Association 
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CHAPTER! 
MEMORANDUM OF AGREEMENT 

BETWEEN THE 
. TEXAS NATURAL RESOURCE CONSERVATION COMMISSION 

AND THE 
U.S. ENVIRONMENTAL PROTECTION AGENCY, REGION 6 

CONCERNING THE NATIONAL POLLUTANT DISCHARGE ELIMINATION 
SYSTEM 

I. GENERAL

The purpose of this Memorandum of Agreement, hereafter "MOA'' is to establish policies, 

responsibilities and procedures pursuant to Title 40 Code of Federal Regulations (40 CFR) Parts 

123, 501 and 503 for program commitments between the Texas Natural Resource Conservation 

Commission (TNRCC) and the Environmental Protection Agency, Region 6 (EPA) for assumption 

of the National Pollutant Discharge Elimination System (NPDES) program by the TNRCC. This 

MOA shall constitute the agreement between the TNRCC and EPA. 

The TNRCC has primary responsibility for implementing the NPDES program for Texas, 

herein called the Texas Pollutant Discharge Elimination System (TPDES), for facilities within its 

jurisdiction. The TNRCC has authority under Section §26.121 of the Texas Water Code to regulate 

discharges from industrial facilities covered by all Standard Industrial Classification (SIC) codes 

except for those facilities classified as 1311, 1321, 1381, 1382, 1389, 4922, and 4925, which are 

regulated by the Texas Railroad Commission, as identified in §26.131 of the Texas Water Code. 

The TNRCC will not regulate those discharges under the Texas Railroad Commission jurisdiction, 

including oil and gas construction site runoff. Some activities within these SIC codes are regulated 

by the TNRCC, and a list of these activities is included in Appendix 2-A. The TNRCC has authority 

to regulate discharges from publicly owned and privately owned treatment works and concentrated 

animal feeding operations (Section §26.121 of the Texas Water Code). The TNRCC has authority 

to regulate discharges of storm water associated with industrial activity and discharges of storm 

water from municipal separate storm sewer systems, as identified in the Attorney General's 

Statement (Chapter 8). The TNRCC has primary responsibility for implementing a Pretreatment 

Program in accordance with §26.047 of the Texas Water Code and TNRCC rules contained in Title 

30, Chapter 315 of the Texas Administrative Code, and a Sewage Sludge Program in accordance 

with §§361.011 and 361.024, Texas Health and Safety Code and TNRCC rules contained in 30 TAC 

Chapter 312. TNR.CC's authority for these programs is discussed in detail in the Attorney General's 

STATEOFTF.XAS 
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Tier I Anti-Degradation Review: 

Determine effluent limitations necessary 
to protect existing and attainable uses 

(30 TAC § 307.5(b)(1)) 

Determine technology based effluent 
limitations (30 TAC § 308.1) 

No TPDES 
Permit Required 

Discharge into 
Water in the State? 

Permit with More 
Stringent of 

Technology Based 
Limits or Water-

Quality Based 
Effluent Limits 

Will discharge result in 
more than de minimis 

lowering of water quality? 

Is lowering of water 
quality necessary for 

important economic or 
social development? 

Deny Permit 

No Is receiving water  
fishable/swimmable? 

 

No 

No 

Yes 

Yes 

TCEQ Rules Water Quality Permitting Process 

Yes 

No 

Yes 
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The WQS Handbook does not impose legally binding requirements on the EPA, 
states, tribes or the regulated community, nor does it confer legal rights or 
impose legal obligations upon any member of the public. The Clean Water Act 
(CWA) provisions and the EPA regulations described in this document contain 
legally binding requirements. This document does not constitute a regulation, 
nor does it change or substitute for any CWA provision or the EPA regulations. 
 



 

WWater Quality Standards Handbook 
CHAPTER 4: ANTIDEGRADATION 
 
(40 CFR 131.12) 
 

CHAPTER 4 ANTIDEGRADATION ..................................................................................................... 1 
4.1 History of Antidegradation ................................................................................................ 1 
4.2 Summary of the Antidegradation Policy ............................................................................. 1 
4.3 State Antidegradation Requirements ................................................................................. 3 
UPDATED INFORMATION ................................................................................................................ 3 
4.4 Protection of Existing Uses - 40 CFR 131.12(a)(1) ............................................................. 4 
UPDATED INFORMATION ................................................................................................................ 4 

4.4.1 Recreational Uses .............................................................................................................. 5 

4.4.2 Aquatic Life/Wildlife Uses .................................................................................................. 6 

4.4.3 Existing Uses and Physical Modifications ........................................................................... 7 

4.4.4 Existing Uses and Mixing Zones ........................................................................................ 8 
4.5 Protection of Water Quality in High-Quality Waters - 40 CFR 131.12(a)(2) ........................ 8 
UPDATED INFORMATION ................................................................................................................ 8 
4.6 Applicability of Water Quality Standards to Nonpoint Sources Versus Enforceability of 
Controls ....................................................................................................................................... 11 
4.7 Outstanding National Resource Waters (ONRW) - 40 CFR 131.12(a)(3) ............................ 12 

Exhibit 4-1. Examples of Allowable Temporary Lowering of Water Quality in Outstanding 
National Resource Waters ......................................................................................... 13 

4.8 Antidegradation Application and Implementation ........................................................... 14 

4.8.1 Antidegradation, Load Allocation, Waste Load Allocation, Total Maximum Daily Load, and 
Permits ............................................................................................................................ 14 

Exhibit 4-2. Examples of the Application of Antidegradation in the Waste Load/Load 
Allocation and NPDES Permitting Process ................................................................. 16 

 
 
 



 
1  

 
 

CHAPTER 4 ANTIDEGRADATION 
 
This chapter provides guidance on the antidegradation component of water quality standards, its 
application in conjunction with the other parts of the water quality standards regulation, and its 
implementation by the States. Antidegradation implementation by the States is based on a set of 
procedures to be followed when evaluating activities that may impact the quality of the waters of the 
United States. Antidegradation implementation is an integral component of a comprehensive 
approach to protecting and enhancing water quality. 

 

4.1 History of Antidegradation 
 
The first antidegradation policy statement was released on February 8, 1968, by the Secretary of the 
U.S. Department of the Interior. It was included in EPA's first Water Quality Standards Regulation (40 
CFR 130.17, 40 F.R. 55340-41, November 28, 1975), and was slightly refined and re-promulgated 
as part of the current program regulation published on November 8, 1983 (48 F.R. 51400, 40 CFR 
131.12). Antidegradation requirements and methods for implementing those requirements are 
minimum conditions to be included in a State's water quality standards. Antidegradation was 
originally based on the spirit, intent, and goals of the Act, especially the clause ". . . restore and 
maintain the chemical, physical and biological integrity of the Nation's waters" (101(a)) and the 
provision of 303(a) that made water quality standards under prior law the "starting point" for CWA 
water quality requirements. Antidegradation was explicitly incorporated in the CWA through: 

 
 a 1987 amendment codified in section 303(d)(4)(B) requiring satisfaction of 

antidegradation requirements before making certain changes in NPDES permits; and 
 the 1990 Great Lakes Critical Programs Act codified in CWA section 118(c)(2) 

requiring EPA to publish Great Lakes water quality guidance including 
antidegradation policies and implementation procedures. 

 
 

 

4.2 Summary of the Antidegradation Policy 
 
Section 131.12(a)(l), or "Tier 1," protecting "existing uses," provides the absolute floor of water 
quality in all waters of the United States. This paragraph applies a minimum level of protection to all 
waters. 

 
Section 131.12(a)(2), or "Tier 2," applies to waters whose quality exceeds that necessary to protect 
the section 101(a)(2) goals of the Act. In this case, water quality may not be lowered to less than the 
level necessary to fully protect the "fishable/swimmable" uses and other existing uses and may be 
lowered even to those levels only after following all the provisions described in section 131.12(a)(2). 

 
Section 131.12(a)(3), or "Tier 3," applies to Outstanding National Resource Waters (ONRW) where the 
ordinary use classifications and supporting criteria may not be sufficient or appropriate. As 
described in the preamble to the Water Quality Standards Regulation, "States may allow some limited 
activities which result in temporary and short-term changes in water quality," but such changes in 

The first antidegradation policy statement was released on February 8, 1968, by the Secretary of the
U.S. Department of the Interior. It was included in EPA's first Water Quality Standards Regulation (40
CFR 130.17, 40 F.R. 55340-41, November 28, 1975), and was slightly refined andre-promulgated
as part of the current program regulation published on November 8, 1983 (48 F.R. 51400, 40 CFR
131.12). Antidegradation requirements and methods for implementing those requirements are
minimum conditions to be included in a State's water quality standards. Antidegradation was
originally based on the spirit, intent, and goals of the Act, especially the clause ". . . restoreand
maintain the chemical, physical and biological integrity of the Nation's waters" (101(a)) and the
provision of 303(a) that made water quality standards under prior law the "starting point" for CWA
water quality requirements. 
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water quality should not impact existing uses or alter the essential character or special use that 
makes the water an ONRW. 

 
The requirement for potential water quality impairment associated with thermal discharges 
contained in section 131.12 (a)(4) of the regulation is intended to coordinate the requirements and 
procedures of the antidegradation policy with those established in the Act for setting thermal 
discharge limitations. Regulations implementing section 316 may be found at 40 CFR 124.66. The 
statutory scheme and legislative history indicate that limitations developed under section 316 take 
precedence over other requirements of the Act. 

 
As the States began to focus more attention on implementing their antidegradation policies, an 
additional concept was developed by the States, which EPA has accepted even though not directly 
mentioned in previous EPA guidance or in the regulation. This concept, commonly known as "Tier 
2½," is an application of the antidegradation policy that has implementation requirements that are 
more stringent than for "Tier 2" (high-quality waters), but somewhat less stringent than the 
prohibition against any lowering of water quality in "Tier 3" (ONRWs). EPA accepts this additional tier 
in State antidegradation policies because it is clearly a more stringent application of the Tier 2 
provisions of the antidegradation policy 
and, therefore, permissible under section 
510 of the CWA. 

 
The supporting rationale that led to the 
development of the Tier 2½ concept was a 
concern by the States that the Tier 3 ONRW 
provision was so stringent that its 
application would likely prevent States 
from taking actions in the future that were 
consistent with important social and 
economic development on, or upstream of, 
ONRWs. This concern is a major reason that 
relatively few water bodies are designated as 
ONRWs. The Tier 2½ approach allows States to 
provide a very high level of water quality 
protection without precluding unforeseen 
future economic and social development 
considerations. 
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4.3 State Antidegradation Requirements  
         UPDATED INFORMATION 

 
Each State must develop, adopt, and retain a statewide 
antidegradation policy regarding water quality standards 
and establish procedures for its implementation through 
the water quality management process. The State 
antidegradation policy and implementation procedures 
must be consistent with the components detailed in 40 
CFR 131.12. If not included in the standards regulation of 
a State, the policy must be specifically referenced in the 
water quality standards so that the functional relationship 
between the policy and the standards is clear. Regardless 
of the location of the policy, it must meet all applicable 
requirements.  States may adopt antidegradation 
statements more protective than the Federal requirement. 
The antidegradation implementation procedures specify 
how the State will determine on a case-by-case basis 
whether, and to what extent, water quality may be 
lowered. 

 
State antidegradation polices and implementation 
procedures are subject to review by the Regional Administrator. EPA has clear authority to review 
and approve or disapprove and promulgate an antidegradation policy for a State. EPA's review of the 
implementation procedures is limited to ensuring that procedures are included that describe how 
the State will implement the required elements of the antidegradation review. EPA may disapprove 
and federally promulgate all or part of an implementation process for antidegradation if, in the 
judgment of the Administrator, the State's process (or certain provisions thereof) can be 
implemented in such a way as to circumvent the intent and purpose of the antidegradation policy. 
EPA encourages submittal of any amendments to the statement and implementing procedures to the 
Regional Administrator for pre-adoption review so that the State may take EPA comments into 
account prior to final action. 

 
If a State's antidegradation policy does not meet the Federal regulatory requirements, either through 
State action to revise its policy or through revised Federal requirements, the State would be given the 
opportunity to make its policy consistent with the regulation.  If this is not done, EPA has the 
authority to promulgate the policy for the State pursuant to section 303(c)(4) of the Clean Water Act 
(see section 6.3, this Handbook). 

  

State-Specific Water Quality Standards 
Effective Under the Clean Water Act- This 
website provides access to state, authorized 
tribal and territorial water quality standards, 
including antidegradation policies, that EPA has 
approved or are otherwise in effect for Clean 
Water Act purposes. 
 
Federal Rules Involving Antidegradation 
 
Water Quality Standards for Puerto Rico: Final 
Rule (2007) - This federal register notice 
promulgated methods to implement Puerto 
Rico's existing antidegradation policy. 
 
Advanced Notice of Proposed Rulemaking for 
Water Quality Standards (1998) See pages 
36779 to 36787 for an overview of 
antidegradation policy and EPA's thinking on 
program development in 1998. 
 
Final Water Quality Guidance for the Great 
Lakes System: Final Rule (1995) See Appendix E 
for Antidegradation Provisions. 

Each State must develop, adopt, and retain a statewide
antidegradation policy regarding water quality standards 
and establish procedures for its implementation through 
the water quality management process. The State
antidegradation policy and implementation procedures 
mustbe consistent with the components detailed in 40 
CFR 131.12. 
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4.4.4 Existing Uses and Mixing Zones 
 
Mixing zones are another instance when the entire extent of the water body is not required to be 
given full existing use protection. The area within a properly designated mixing zone (see section 
5.1) may have altered benthic habitat and a subsequent alteration of the portions of the aquatic 
community. Any effect on the existing use must be limited to the area of the regulatory mixing 
zone. 
 

 
 

 

4.5 Protection of Water Quality in High-Quality Waters - 40 CFR 131.12(a)(2) 
 

UPDATED INFORMATION 
This section provides general program guidance in the 
development of procedures for the maintenance and 
protection of water quality where the quality of the water 
exceeds levels necessary to support propagation of fish, 
shellfish, and wildlife and recreation in and on the water. 
Water quality in "high-quality waters" must be maintained 
and protected as prescribed in section 131.12(a)(2) of the 
WQS regulation. 

 
High-quality waters are those whose quality exceeds that 
necessary to protect the section 101(a)(2) goals of the Act, 
regardless of use designation. All parameters do not need 
to be better quality than the State's ambient criteria for the 
water to be deemed a "high-quality water." EPA believes that it is best to apply antidegradation on a 
parameter-by-parameter basis.  Otherwise, there is potential for a large number of waters not to 
receive antidegradation protection, which is important to attaining the goals of the Clean Water Act 
to restore and maintain the integrity of the Nation's waters. However, if a State has an official 
interpretation that differs from this interpretation, EPA will evaluate the State interpretation for 
conformance with the statutory and regulatory intent of the antidegradation policy. EPA has 
accepted approaches that do not use a strict pollutant-by-pollutant basis (USEPA, 1989c). 
 

In "high-quality waters," under 131.12(a)(2), before any lowering of water quality occurs, there must 
be an antidegradation review consisting of: 

 
 a finding that it is necessary to accommodate important economic or social 

development in the area in which the waters are located (this phrase is intended to 
convey a general concept regarding what level of social and economic development 
could be used to justify a change in high-quality waters); 

 full satisfaction of all intergovernmental coordination and public participation 
provisions (the intent here is to ensure that no activity that will cause water quality to 
decline in existing high-quality waters is undertaken without adequate public review 
and intergovernmental coordination); and 

Memo: Tier 2 Antidegradation Reviews and 
Significance Thresholds (2005) (PDF) - 
Recommendation regarding significance 
thresholds and lowering of water quality in 
high quality waters in the context of tier 2 
antidegradation reviews. 
Interim Economic Guidance for Water Quality 
Standards (1995) – This document provides 
guidance for use by states and tribes in 
understanding the economic factors that may 
be considered, and the types of tests that can 
be used to determine if a designated use 
cannot be attained, if a variance can be 
granted, or if degradation of high-quality 
water is warranted.  

In "high-quality waters," under 131.12(a)(2), before any lowering of water quality occurs, there must
be an antidegradation review consisting of:

a finding that it is necessary to accommodate important economic or social
development in the area in which the waters are located (this phrase is intendedto
convey a general concept regarding what level of social and economic development
could be used to justify a change in high-quality waters);
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 assurance that the highest statutory and regulatory requirements for point sources, 
including new source performance standards, and best management practices for 
nonpoint source pollutant controls are achieved (this requirement ensures that the 
limited provision for lowering water quality of high-quality waters down to 
"fishable/swimmable" levels will not be used to undercut the Clean Water Act 
requirements for point source and nonpoint source pollution control; furthermore, by 
ensuring compliance with such statutory and regulatory controls, there is less chance 
that a lowering of water quality will be sought to accommodate new economic and 
social development). 

 
In addition, water quality may not be lowered to less than the level necessary to fully protect the 
"fishable/swimmable" uses and other existing uses. This provision is intended to provide relief only 
in a few extraordinary circumstances where the economic and social need for the activity clearly 
outweighs the benefit of maintaining water quality above that required for "fishable/swimmable" 
water, and both cannot be achieved. The burden of demonstration on the individual proposing such 
activity will be very high.  In any case, moreover, the existing use must be maintained and the 
activity shall not preclude the maintenance of a "fishable/swimmable" level of water quality 
protection. 

 
The antidegradation review requirements of this provision of the antidegradation policy are triggered 
by any action that would result in the lowering of water quality in a high-quality water. Such 
activities as new discharges or expansion of existing facilities would presumably lower water quality 
and would not be permissible unless the State conducts a review consistent with the previous 
paragraph. In addition, no permit may be issued, without an antidegradation review, to a discharger 
to high-quality waters with effluent limits greater than actual current loadings if such loadings will 
cause a lowering of water quality (USEPA, 1989c). 

 
Antidegradation is not a "no growth" rule and was never designed or intended to be such. It is a 
policy that allows public decisions to be made on important environmental actions. Where the State 
intends to provide for development, it may decide under this section, after satisfying the 
requirements for intergovernmental coordination and public participation, that some lowering of 
water quality in "high-quality waters" is necessary to accommodate important economic or social 
development. Any such lower water quality must protect existing uses fully, and the State must 
assure that the highest statutory and regulatory requirement for all new and existing point sources 
and all cost-effective and reasonable BMPs for nonpoint source control are being achieved on the 
water body. 

 
Section 131.12(a)(2) does not REQUIRE a State to establish BMPs for nonpoint sources where such 
BMP requirements do not exist. We interpret Section 131.12(a)(2) as REQUIRING States to adopt an 
antidegradation policy that includes a provision that will assure that all cost-effective and reasonable 
BMPs established under State authority are implemented for nonpoint sources before the State 
authorizes degradation of high quality waters by point sources (see USEPA, 1994a.) 

 

This provision is intended to provide reliefonly
in a few extraordinary circumstances where the economic and social need for the activity clearly
outweighs the benefit of maintaining water quality above that required for "fishable/swimmable"
water, and both cannot be achieved. The burden of demonstration on the individual proposing such
activity will be very high. 

The antidegradation review requirements of this provision of the antidegradation policy are triggered
by any action that would result in the lowering of water quality in a high-quality water. Such
activities as new discharges or expansion of existing facilities would presumably lower water quality
and would not be permissible unless the State conducts a review consistent with the previous
paragraph. 
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Section 131.12(a)(2) does not mandate that States establish controls on nonpoint sources. The Act 
leaves it to the States to determine what, if any, controls on nonpoint sources are needed to provide 
for attainment of State water quality standards (See CWA Section 319.) States may adopt enforceable 
requirements, or voluntary programs to address nonpoint source pollution. Section 40 CFR 
131.12(a)(2) does not require that States adopt or implement best management practices for 
nonpoint sources prior to allowing point source degradation of a high quality water.  However, 
States that have adopted nonpoint source controls must assure that such controls are properly 
implemented before authorization is granted to allow point source degradation of water quality. 

 
The rationale behind the antidegradation regulatory statement regarding achievement of statutory 
requirements for point sources and all cost effective and reasonable BMPs for nonpoint sources is to 
assure that, in high quality waters, where there are existing point or nonpoint source control 
compliance problems, proposed new or expanded point sources are not allowed to contribute 
additional pollutants that could result in degradation. Where such compliance problems exist, it 
would be inconsistent with the philosophy of the antidegradation policy to authorize the discharge 
of additional pollutants in the absence of adequate assurance that any existing compliance problems 
will be resolved. 

 
EPA's regulation also requires maintenance of high quality waters except where the State finds that 
degradation is "necessary to accommodate important economic and social development in the area 
in which the waters are located." (40 CFR Part 131.12(a) (Emphasis added)). We believe this phrase 
should be interpreted to prohibit point source degradation as unnecessary to accommodate 
important economic and social development if it could be partially or completely prevented through 
implementation of existing State-required BMPs. 

 
EPA believes that its antidegradation policy should be interpreted on a pollutant-by-pollutant and 
waterbody-by-waterbody basis.  For example, degradation of a high quality waterbody by a 
proposed new BOD source prior to implementation of required BMPs on the same waterbody that are 
related to BOD loading should not be allowed.  However, degradation by the new point source of 
BOD should not be barred solely on the basis that BMPs unrelated to BOD loadings, or which relate to 
other waterbodies, have not been implemented. 
 
We recommend that States explain in their antidegradation polices or procedures how, and to what 
extent, the State will require implementation of otherwise non-enforceable (voluntary) BMPs before 
allowing point source degradation of high quality waters. EPA understands this recommendation 
exceeds the Federal requirements discussed in this guidance. For example, nonpoint source 
management plans being developed under section 319 of the Clean Water Act are likely to identify 
potential problems and certain voluntary means to correct those problems. The State should 
consider how these provisions will be implemented in conjunction with the water quality standards 
program. 

  



APPENDIX F 



UNITED STATES E:INVIAONMENTAL PFt0T£CTJON AGE~•cv 
WASHJNQTON1 O.c • .2MOO 

AUG I O 2005 

MEMORANDUM 

soo1.ecr: 

TO; 

Tier 2 Ancidcgradatioli R~vtew.s nnd Si,snifica11c<i '11ITCShotds 

Ephraim S. ~ing~ D1rcc".or C_ /,/4, · 
Office ofSc11mcc ilL.nd Tcch110Jo,g;• ~/ 

W' ater ifvl tmagcmom Div is ion Dirc,cton-., Reg./.s ~ -I 0 

r,itf i-:t or 
\11.A.T[VI 

l \.\'ould il'ke 1g :-hart ,.,,,th you OST'.!:i cl.U"rent recommendolton rega.n:ting $tgnific'ruice 
1hrcsl1old!> und lowering of W',IU~t qUi'lliit.y iJl high qu.ality waters in Ebe iror.te~t of lier 2 
1mtid~grad:i.tfo11 tc\'ie,v;;;;. This mccm~mnJum is iuumdcd to pro,1idc tl10 Ro_wcm:s \'ilith t,;:chnicru 
recorrmlCilil~li9n.S for your coosf (iera1[011 ns you work witll states and :.mthori.r.cd tribes ood ns 
you r.o,.,.,e~v antidegrndatiofl inw 1eme.ntalion ntcd1ods that adop1. siga11ficancc thresholds: Within 
Ith i S contC•X ~ EPA 1,\'rn make dcersrons on ;!L'ilale'~ or mht:'l) onli<lcgrncl.dfon polk:y 011 I,\ C'11S¢-b)rr 

cas'l'.I hasls.~ guided by the 4LJ-.plkab!i.: :requ.i.rnmen:ts ortlw Cic-.1L1, Wat,er Ai.ii and imJ)!i::mcnti.n_g 
regulation 1 ;i.nd takitlS into aremmt be'SC m1aihLbtc infomrntion. 

Ar1tideg.rod11tton is ,m ii,tcgrnl pmi ,of a stutc's or tribe's w;1tt:t' quality sUllndoros, as it 
proi.•ldcs impon.ml protootioo.s, IJulit arc .ctilicttl to the foHUhnc,~\ ofithc Clean Wi.n~r Act 
objecliv-e L'to ·res:tore ruto m11intain ,he the:mieal, ph>•shm1, ~tlti biplogica.t integrity of tho Na1.ion's 
woters:· or urn throo tiers o.f rurtidc~-<-la.tfon proc~tion, perhaps, the most dcW;iled t[I terms of 
irnplcmenuuion ls tier 2. or high q1.miit.y '\\•uter.pro1ecHcm, ·11le intent of ti-er 2 protection as co 
,naintain nnd pmt-ect high ilitt1 l i ty walers and ,,ol io allow ror any debrrndntio.ri beyond 8 de 
minirn•s lc\•e~ wilhoul having ,undo. a dt.•m,011:s1m_Utin., wi4h oppoJilLmity for publtc input, lh1u su~h 
a; lowtring ijs ncc,i:ssary and impothlllt. Tbe iWILi~ablc osstmitative c..apadt)•ofa wntl.'!rboll:i1 ~ ·ihc
diffcr~nce between 'I.he ,1ppUcablc wa:c,r qrua:tity crircrlon for n polh.mun pm-ameter in!.I ihe 
ambient w:0.ter qLmlity for tha~ polhmU1t par~mcter where it is beucr 1Jmn ·the criterion~ is t• 
valun.'IJ'l!:' natur;fd re.soUrc!.'. EP· A •s reguem lomq,ro\~d<: for ·puMic rarHcipalion in dei:-isicin~ 
re.giirding whether a !ow-0nng eir waler qm1my i~ ntccssan• (i.e., Lhcte urc no alternatives to 
nllowin,g u u¢\\l' or i~c:re.a:s.cd dis.eh:!:rgc thi'Lt will lower \vator q~1.ilily) to n<DCon1111odatc impommt 
d-evelopmc1U (i,,e., U1e act[vity c:msing the low·crfog will providi.: for impcmant coonomk or 
sodal d<llvi;iltlpiltctaU in the area in which ilic waters ru-e located). Sc.e 40 C FR l :l 1, 12(~){2). 

lnt.:im•t Mtlttt ~URL) • h~p;;.1,w.,,.,,, ~~ ~•' 
Rtqtl•t1.'fi1cyclwl• •,l'~t<l 'illh ll~ib!;3 OUJ.uc<! fnh o, ~•.«-.,..»:! !I~ ~r..-ttun ll!n. !lOll«mnJJJH(t 

elenasolimano
Highlight

elenasolimano
Highlight



We recognize that some states and tribes have chosen to target their antidegradation 
effmts by defining a significance threshold above which the effects on water quality require tier 
2 antidegradation findings of necessity and social and economic importance. Applying 
anti degradation review requirements only to those activities that may result in significant 
degradation of water quality is a useful approach that allows states and tribes to focus their 
resources where they may result in the greatest environmental protection. However, it is 
important that states and tribes set their significance thresholds at a level that can be 
demonstrated to be consistent with the purpose of tier 2 antidegradation requirements. 
Otherwise, a new or increased discharge may result in significant degradation that will not be 
subject to antidegradation review, and decisions about the lowering of water quality in high 
quality waters may be made without public consideration of necessity and impmtance, resulting 
in the loss or diminishment of a valuable natural resource. 

EPA has afforded the states and tribes some discretion in determining what constitutes a 
significant lowering of water quality. EPA has accepted a range of approaches to defining a 
Asignificance threshold@ over which a full antidegradation review is required. This issue was 
considered at length in the process of developing the Water Quality Guidance for the Great 
Lakes. Relying upon input offered during a four-year open public process involving 
environmental groups, industry representatives, and other expe1ts, with numerous opportunities 
for public input, the directors of the eight Great Lakes states and EPA technical experts reached 
a consensus on a significance threshold value of ten percent (I 0%) of the available assimilative 
capacity, coupled with a cumulative cap. They determined that this threshold represented a 
reasonable balance between the need of the regulatory agencies to limit the number of actions 
involving non-BCCs (bioaccumulative chemicals of concern) that are subjected to the detailed 
antidegradation demonstration requirements, and the need to protect and maintain water quality. 
They believed that any individual decision to lower water quality for non-BCCs that is limited 

to 10% of the available assimilative capacity represents minimal risk to the receiving water and 
is fully consistent with the objectives and goals of the Clean Water Act. A ten percent (10%) 
value is within the range of values for significance thresholds that EPA has approved in other 
states as well._EPA considers this approach to be workable and protective in identifying those 
significant lowerings of water quality that should receive a full tier 2 antidegradation review, 
including public paiticipation. 

Given the different approaches states and tribes have taken recently to define 
significance, it is important to clarify that the most appropriate way to define a significance 
threshold is in terms of assimilative capacity. Other approaches for defining significance, such 
as considering only increases in pollutant loading, may not take into account the resulting 
changes in water quality, and in some cases may allow most or all of the remaining assimilative 
capacity of a waterbody to be used without an antidegradation review. Evaluations of 
significance based solely on the magnitude of the proposed increase without reference to the 
amount of change in the ambient condition of the waterbody need to be very carefully evaluated 
to determine how they translate to reduction in assimilative capacity in order to understand 
whether a significant decrease in assimilative capacity will occur. This analysis can be 
technically difficult when applied to all possible waterbody types a'l? flow situations, thus 
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making justifications of these expressions by states and tribes and approvals by EPA more 
challenging. Fmther, given the importance of public participation and transparency, it is clear 
that a definition of significance that directly links to the resource to be protected (assimilative 
capacity) is more likely to be understood by the public. Therefore, OST strongly recommends 
that new or revised submissions of antidegradation implementation procedures to EPA that 
define Asignifican~ lowering of water quality define significance in terms of assimilative 
capacity, unless the state or tribe demonstrates that another approach is equally or more 
protective of the state,s high quality water resources. Increased loadings ofBCCs to surface 
waters of the Great Lakes System must be consistent with the Great Lakes Water Quality 
Initiative Antidegradation Policy ( 40 CFR Patt 132, Appendix E, II.A. ASignificant Lowering of 
Water Quality@). States and tribes that are concerned that new or increased discharges would not 
trigger antidegradation review on large waterbodies where the assimilative capacity is great 
should consider other approaches to defining significance, such as a combination of use of 
assimilative capacity and increase in pollutant loading. 

To address situations where there are multiple or repeated increases in discharges, OST 
recommends that states and tribes incorporate a cumulative cap on the use of total assimilative 
capacity (i.e., the baseline assimilative capacity of a waterbody established at a specified point in 
time). This approach creates a backstop so that multiple or repeated discharges to a waterbody 
over time do not result in the majority of the total assimilative capacity being used without a 
single antidegradation review. For instance, the state or tribe may choose to subject any 
lowering of water quality to antidegradation review after a certain percentage of the total 
assimilative capacity has been used. This ensures that where the ambient water quality is 
lowered closer to the criteria levels, the state or tribe will conduct an antidegradation review 
after a certain point to evaluate the necessity and impoitance of each lowering, regardless of the 
amount of assimilative capacity that would be used. 

OST recommends that, where states and tribes desire to establish a significance 
threshold, you work with them as they develop or revise their antidegradation implementation 
methods to ensure that any significance thresholds are consistent with the approaches described 
in this memorandum. 

If you have any questions or concerns, please do not hesitate to call me, or Denise 
Keehner, Director of the Standards and Health Protection Division, at (202) 566-1566. 

cc: Robbi Savage, ASIWPCA 
Water Quality Standards Branch Chiefs, Regions 1-10 
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Federal Aviation Administration 
RULES 
Standard Instrument Approach Procedures, and Takeoff 

Minimums and Obstacle Departure Procedures: 
Miscellaneous Amendments, 50758-50761 

PROPOSED RULES 
Airworthiness Directives: 

Dassault Aviation, 50810-50812 
Empresa Brasileira de Aeronautica S.A. (Embraer) 

Airplanes, 50812-50814 
Special Conditions 

Cirrus Aircraft Corporation, SF50; Auto Throttle, 50808-
50810 

Federal Communications Commission 
NOTICES 

Meetings: 
Communications Security, Reliability, and 

Interoperability Council, 50851 

Federal Deposit Insurance Corporation 
NOTICES 
Terminations of Receivership: 

BankEasl, Knoxville, TN, 50852 
Central Arizona Bank, Scottsdale, AZ, 50852 
Chestatee State Bank, Dawsonville, GA, 50852 
Hamilton Bank, N. A., Miami, FL, 50852 
Mountain National Bank, Sevierville, TN, 50852-50853 
Palm Desert National Bank, Palm Desert, CA, 50851-

50852 

Federal Emergency Management Agency 
NOTICES 

Guidance: 
Criteria for Preparation and Evaluation of Radiological 

Emergency Response Plans and Preparedness in 
Support of Nuclear Power Plants, 50862 

Federal Energy Regulatory Commission 
NOTICES 
Agency Information Collection Activities; Proposals, 

Submissions, and Approvals, 50846-50847 
Applications: 

Igiugig Village Council, 50848-50849 
Combined Filings, 50845-50846 
Environmental Assessments; Availability, etc.: 

Corpus Christi Liquefaction, LLC, and Cheniere Corpus 
Christi Pipeline, LP; Stage 3 Project, 50843-50845 

Environmental Impact Statements; Availability, etc.: 
LNG Development Co., LLC, and Oregon Pipeline Co., 

Oregon LNG Terminal and Pipeline Project; LLC, 
Northwest Pipeline, LLC, Washington Expansion 
Project, 50848 

Requests for Information: 
Common Performance Metrics, 50847-50848 

Federal Highway Administration 
NOTICES 
Federal Agency Actions: 

Pennsylvania; Proposed Highway, 50904 
Surface Transportation Project Delivery Program; TxDOT 

Audit Report, 50905-50912 

Federal Housing Finance Agency 
PROPOSED RULES 

Stress Test, 50805-50808 
NOTICES 
Federal Home Loan Bank Community Support Program: 

Opportunity to Comment on Members Subject to Review, 
50853-50854 

Federal Motor Carrier Safety Administration 
NOTICES 
Agency Information Collection Activities; Proposals, 

Submissions, and Approvals: 
Motor Carrier Identification Report, 50914-50915 

Hours of Service of Drivers; Exemption Applications: 
American Trucking Associations, Inc., 50912-50914 

Qualification of Drivers; Exemption Applications: 
Epilepsy and Seizure Disorders, 50918-50920 
Vision, 50915-50918 

Federal Reserve System 
NOTICES 
Formations of, Acquisitions by, and Mergers of Bank 

Holding Companies, 50854 

Federal Transit Administration 
NOTICES 
Buy America Waivers, 50920-50921 

Fish and Wildlife Service 
RULES 
Migratory Bird Hunting: 

Final Frameworks for Early Season Migratory Bird 
Hunting, 51090-51111 
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opportunities, including a public 
hearing, a public meeting, a public 
workshop, and different ways of 
engaging the public via the Internet, 
such as webinars and Web site postings. 
If a state or authorized tribe adopts 
antidegradation implementation 
methods as part of its WQS or other 
legally binding provisions, the state's or 
authorized tribe's own public 
participation requirements and 40 CFR 
part 25 and§ 131.20(b) of the federal 
regulation, will satisfy this requirement. 

Section 131.5(a)(3) makes explicit 
EPA's authority to review states' and 
authorized tribes' antidegradation 
policies and any adopted 
antidegradation implementation 
methods and to determine whether 
those policies and methods are 
consistent with§ 131.12. EPA 
recommends states and authorized 
tribes adopt binding implementation 
methods to provide more transparency 
and consistency for the public and other 
stakeholders and to increase 
accountability. States and authorized 
tribes may find that the Continuing 
Planning Process provisions described 
at CWA section 303(e) and§ 130.5 can 
facilitate the state's or authorized tribe's 
establishment and maintenance of a 
process for WQS implementation 
consistent with the requirements of the 
final rule. 

Here, EPA clarifies the terms 
"antidegradation policy" and 
''antidegradation implementation 
methods." For the purposes of§ 131.12, 
states' and authorized tribes' 
"antidegradation policies" must be 
adopted in rule or other legally binding 
form, and must be consistent with the 
requirements of§ 131.12(a). EPA 
originally promulgated this requirement 
in 1983. "Antidegradation 
implementation methods" refer to any 
additional documents and/or provisions 
in which a state or authorized tribe 
describes methods for implementing its 
antidegradation policy, whether or not 
the state or authorized tribe formally 
adopts the methods in regulation or 
other legally binding form. If a state or 
authorized tribe does not choose to 
adopt the entirety of its implementation 
methods, EPA recommends, at a 
minimum, adopting in regulation or 
other legally binding form any 
antidegradation program elements that 
substantively express the desired 
instream level of protection and how 
that level of protection will be 
expressed or established for such waters 
in the future. 

What did EPA consider? 

EPA considered not adding 
§ 131.5(a)(3). EPA rejected this option in

light of commenters' suggestions to 
clarify the extent ofEPA's authority. 
EPA also considered not adding 
§ 131.12(b) or establishing§ 131.12(b),
as proposed. However, public
involvement in the development and
implementation of states' and
authorized tribes' antidegradation
implementation methods is
fundamental to meeting the CWA
requirements to restore and maintain
water quality. EPA considered revising
the rule to require that all states and
authorized tribes adopt the entirety of
their antidegradation implementation
methods in regulation to improve
accountability and transparency, as
some commenters suggested. EPA did
not make this change because it would
limit states' and authorized tribes'
ability to easily revise their
implementation methods in order to
adapt and improve antidegradation
protection in a timely manner. Some
states and authorized tribes have
difficulty adopting their methods
because of resource constraints, state or
tribal laws, or complex rulemaking
processes. Instead of requiring adoption
of implementation methods, the final
rule achieves more accountability by
establishing specific requirements for
states' and authorized tribes'
antidegradation policies regarding two
key aspects of Tier 2 implementation.

What is EPA's position on certain public 
comments? 

Commenters requested clarification 
concerning whether states and 
authorized tribes must change their 
approaches to antidegradation to be 
consistent with the final rule. Where a 
state or authorized tribe already has 
established antidegradation 
requirements consistent with this rule, 
EPA does not anticipate the need for 
further changes. 

Many commenters requested 
clarification concerning whether the 
proposed rule affects states' and 
authorized tribes' ability to use de

minimis exclusions. Some states and 
authorized tribes use de minimis

exclusions to prioritize and manage 
limited resources by excluding activities 
from Tier 2 review if they view the 
activity as potentially causing an 
insignificant lowering of water quality. 
This allows states and authorized tribes 
to use their limited resources where it 
can have the greatest environmental 
impact. Although EPA did not propose 
any revisions related to defining or 
authorizing de minimis exclusions, 
some commenters requested that EPA 
finalize a rule that explicitly accepts 
them, and others asked EPA to prohibit 
them. Section 131.12-including the 

revisions in this rule-does not address 
de minimis exclusions. States and 
authorized tribes can use de minimis 

exclusions, as long as they use them in 
a manner consistent with the CWA and 
§ 131.12.

The DC Circuit explained in Ala.

Power v. Castle that under the de

minimis doctrine, "[c]ategorical 
exemptions may also be permissible as 
an exercise of agency power, inherent in 
most statutory schemes, to overlook 
circumstances that in context may fairly 
be considered de minim is." 39 The Court 
went on to explain that the authority to 
create a de minimis provision "is not an 
ability to depart from the statute, but 
rather a tool to be used in implementing 
the legislative design." 40 The Sixth 
Circuit has also explained that de

minimis provisions are created through 
an "administrative law principle which 
allows an agency to create unwritten 
exceptions to a statute or rule for 
insignificant or 'de minimis' matters." 41 

States and authorized tribes have 
historically defined "significant 
degradation" in a variety of ways. 
Significance tests range from simple to 
complex, involve qualitative or 
quantitative measures or both, and may 
vary depending upon the type of 
pollution or pollutant (e.g., the 
approach may be different for highly 
toxic or bioaccumulative pollutants), 
EPA does not endorse one specific 
approach to identifying what constitutes 
insignificant degradation, though EPA 
does recognize that one potential way a 
state or authorized tribe could describe 
its de minimis methodology would be to 
identify a "significance threshold" as 
percentage of assimilative capacity loss 
for a parameter or lowering of water 
quality that would be considered 
"insignificant." EPA has not found a 
scientific basis to identify a specific 
percentage of loss of assimilative 
capacity or lowering of water quality 
that could reasonably be considered 
insignificant for all parameters, in all 
waters, at all limes, for all activities. 
Depending on the water body's 
chemical, physical, arid biological 
characteristics and the circumstances of 
the lowering of water quality, even very 
small changes in water quality could 
cause significant effects to the water 
body. 

Courts have explained that the 
implied de minimis provision authority 
is "narrow in reach and tightly bounded 
by the need to show that the situation 

39 Ala. Power. v. Castle, 636 F.zd. 323, 360 (D.C. 
Cir. 1979). 

40 Id. 
41 Ky. Waterways Alliance v. Johnson, 540 F.3d 

466, 483 (6th Cir. 2008). 
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is genuinely de minimis or one of 
adminh,trative necessity.'' 4, 

Accordingly, this authority only applies 
''when the burdens ofregulation yield a 
gain of lrivfol or no value." 43 Finally, a 
''determination of when matters are 
truly de minimis naturally will tum on 
the assossm,ml of particular 
circumJ;tances, and the agency will bear 
the burden of making the required 
showing," 44 

Unless a state or authorized tribe c!.ln 
provide appropriate technical 
justificntion, it should not create 
categorical exemptions from Tier 2 
review for specific types of activities 
based on a generai finding thal such 
activities do not result in. significant 
degradation. Statm; and authorized 
tribes should also consid,ff the 
appropriateness of exemptions 
depending on the types ofchernicul, 
physical, and biological parameters that 
would he affoctcd. For ex:amph,, if a 
potential lowering of water quality 
contains bioaccumulativo ohemicals of 
concern, astute or 1rnthorized tribe 
should not apply a categorical de 
minimis exclusion because even 
extremely small additions of such 
chemiculs ccmld have a significant 
effect, For such pollutants, it could be 
possible to apply a de minimis 
exclusion on a case hv case basis, but 
tho state or authoriwa tribe should 
cal'efully consider any such proposed 
lowering prior to determining that ii 
would be insignificant States and 
authorized tribes should also consider 
the potc:utial effects of cumulative 
impacts on the same water body to 
ensure that the curn.ulative degradation 
from multiple activities each considerod 
to have a de minimis impact will not 
cumulatively add up to a significant 
impact. Finally, if a stall, or authorized 
tribe iutends to use de miniwis 
exclusions, then EPA recommends that 
it describe how it will use de minimis 
in its antidegradation implementation 
methods. This guarantees that states and 
authorized tribes vvill inform the public 
ahead uf time about how they will use 
de minimis oxemptionH. 

EPA also encourages states and 
authorized tribes to consider other ,vays 
to help focus limited ntsources where 
they may result in the greatest 
environmental protection. A state or 
authorized tribe should consider 
whether it ·will req_uire more effort and 
resources to justify a de minimis 
exemption than it wou 1d take to actually 

4SJd. (quoting Ala, Power. v. Cosfle, 636 F.2d. 
323, 361 [D.C. Cir. 197\lj), 

•• !d. (quoting Graonlxwm v. U.S. l-:!Ml Prol. 
Agency, 370 F.:1d 527, S34 (6!J1 Cir. 2nlH)), 

•• Id. {quoting (;numbaum v. U.S, Emil Pmt. 
Agency, :,'?O F,ad 527,534 (6th Cir. 20iH)). 

complete a Tier 2 review for the activity. 
EPt\ encomages states and aullrnrized 
tl'ibes to develop ways to strnamliue 
Tier 2 reviews, rather than seeking to 
exempt activities from roviow entirely. 

E. WQS Variances 

Wlrnt does this rule provide and why? 

This rule establishes an explicit 
regulatory framework for the adaption 
of WQS variances that states and 
authorized tribes can use to implement 
adaptive management approaches to 
improve water quality. States and 
authorized tribes can face substantial 
uncertainty as to what designated use 
may ultimately be attainable in their
waters. Pollutants that impact such 
wntors can result from large-scale land 
use changes, extreme weather events, or 
environmental strnssors related to 
climate change that can hinder 
restoration and maintenance of water 
quality. In addition, pollutants can be 
persistent in the environment and, in 
some cases, lack economically feasible 
control options. WQS variances arn 
customized WQS that identify the 
highest attainable condition applicable 
throughout the WQS variance term. For 
a dilicussiou of why it is important for 
states and authorized tribes lo include 
the highest attainable condition, see the 
preamble to the proposed rule at 7B FR 
54534 (September 4, 2013), States and 
authorized tribes could use one or more 
WQS variances to require lncremnntal 
improvements in water quality leading 
to evuntual attainment of thu ultimate 
designated use, 

WhHe EPA has long recognized WQS 
variances as an available tool, the final 
rule provides regulatory certainty to 
states and autl10ri;,.t1d tribes, the 
regulated community, and the public 
that WQS variances are a legal WQS 
tooL The final rule explicitly authorizes 
the use of WQS variances and provides 
requirements lo ensure that WQS 
vai-iances are wrnd appropriately, Such 
a mechanism allows states and 
authorized tribes to work with 
stakeholdentand assure the public that 
WQS Vf,riances facilitate progress 
toward attaining designated uses, When 
all parties are enguged in a transparent 
process that is guided by an accountable 
framework, states and authorized tribes 
can mow: past traditional barriers and 
begin efforts to maintain and restore 
waters. As discussed in the preamble to 
the proposed rule at 78 FR 54531 
(September 4, 20'13), a number of states 
huve not pursued WQS variances. For 
WQS variances submittHd to EPA 
bet,veen 2004 a.ml 2015, 75% canrn from 
states covered by the ''Water Quality 
Guidance for the Great Lakes System" 

rulemaking at 40 CFR part'! 32, E:PA 
attributes the Region 5 states' success in 
adopting and submiHing WQS variances 
to the fact that the states and their 
stakeholders have had more specificity 
in regulation regarding WQS variam:os 
than the rest of 1he countrv. This final 
rule is intended to provide th.H same 
level of specificity nationally. 

EP A's authoritv to establish 
requirements for'WQS variances comes 
from CWA ser.lions lD1(a) and 303{c)[2}. 
This rule reflects this authority by 
explicitly recognizing that states and 
authorized tribes may adopt time• 
limited WQS with a designated uso and 
critnrion reflecting the highest attainable 
condition applicable throughout the 
term of the WQS variance, inBlead of 
pursing a permanent 45 revision of the 
designated use and associated criteria. 
WQS vmfancns serve the national goal 
in section 101(a)(2) of the Act and the 
ultirnatJ1 objor.tive of the CWA to restore 
and maintain the chemical, physical. 
and biological integrity of I.he Nation's 
waters because WQS variances are 
narrow in scope and duration and aro 
designed to make progress toward water 
quality goals, When a WQS VMiance is 
in plac,1, all other applicable standards 
not 11ddressed in the WQS variance 
continuo to apply, in addition to the 
ultimate water qualily objectives (i.e., 
the underlying WQS), Also, by requiring 
the highest attainable condition to be 
identified and applicable throughout the 
term of the WQS variance, tlrn final rule 
provides a mechanism to make 
incremental progress toward the 
ultirnalo water quality objective for the 
water bodv and tmvard the restoration 
and maint:enance of the chemical, 
physical, and biological integrity of the 
Nation's waters, 

This rule adds a new regulntory 
section at§ 131, 14 that explicitly 
authorizes the use of WQS vadances 
when the applicable designated uses are 
not attainable in the rwur-term but may 
he attainable in the future. The rule 
dar-ifies how WQS variances relate to 
other CWA programs and specifies the 
information !hat the state and 
authort;;ed tribe must adopt in any VVQS 
variance, including tho highest 
attainable condition. States Rnd 
authorized tribes mnst submit to EPA 
supporting documentation that 
demonstrates why the WQS vmian<:e is 

"''"l'trrmammt'' is used horo tn con1rast between 
the ttme-1,mited nature of WQS v.,rlanc,;s and 
designatud ,1se changes, lH ac,:or<lanc/41 with 4G CFR 
131.20, waters that "do n(,t 111>:lude the 11ses 
s1x1cified in section 101(n)(2) □f t.lrn Act sh.all be,.,.. 
examined evety 3 year& to determine if new 
iuformaticm has become avaifablo, If such new 
,nforma!ion imlkates tl1al the nsc,s spudfied in 
section 101(a)(2) of the Act are atlainablt,, the lsJtate 
slrnll reviso Its standards acrord.ingly." 
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The Port of Corpus Christi Authority of Nueces County (Applicant or Port Authority) filed 

an application (Application) with the Texas Commission on Environmental Quality (TCEQ or 

Commission) for new Texas Pollutant Discharge Elimination System (TPDES) Permit 

No. WQ00052530001. The Port Authority seeks the permit to discharge treated effluent from a 

proposed marine seawater desalination plant to be located in Nueces County, which would be the 

first such plant in the State of Texas. The Executive Director (ED) of the Commission recommends 

granting the Application and issuing the draft permit he prepared.  

 

For reasons set out below, the Administrative Law Judges (ALJs) conclude that the 

evidentiary record does not support issuance of the draft permit. Accordingly, the ALJs 

recommend that the TCEQ deny the Application. 

 

I.   PROCEDURAL HISTORY 
 

The Port Authority’s Application was received by the TCEQ on March 7, 2018, and 

declared administratively complete on June 26, 2018. The ED completed technical review of the 

Application and prepared an initial draft permit.   

 

The Notice of Receipt and Intent to Obtain a Water Quality Permit (NORI) was published 

on July 25, 2018, in the Aransas Pass Progress, Ingleside Index, and Corpus Christi Caller-Times. 

The NORI was also published on July 26, 2018 in the Port Aransas South Jetty. The Notice of 

Application and Preliminary Decision (NAPD) was published on November 21, 2018, in the 

Aransas Pass Progress and Ingleside Index. The NAPD was also published on 
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November 22, 2018, in the Port Aransas South Jetty and Corpus Christi Caller-Times. A public 

meeting was held on April 8, 2019, at the Port Aransas Civic Center in Port Aransas, Texas, and 

the public comment period ended at the close of the meeting on that date. 

 

The Commission granted requests for a contested case hearing at an open meeting on 

November 6, 2019, and referred this matter to the State Office of Administrative Hearings (SOAH) 

on November 21, 2019.1 The Commission established a six-month deadline from the date of the 

preliminary hearing for the proposal for decision (PFD) and referred nine issues, which are set out 

in Section III below. 

 

The preliminary hearing was initially scheduled to be held in Port Aransas, Texas, on 

March 24, 2020, but due to the COVID-19 pandemic, it was rescheduled and held on July 9, 2020, 

via Zoom videoconference. At the preliminary hearing, the ALJs determined that SOAH had 

jurisdiction, named parties, and set the procedural schedule.2 In addition, various objections were 

raised to the admission of the administrative record (discussed in Section V below); however, the 

ALJs overruled the objections at the preliminary hearing and admitted the administrative record 

(Exhibits AR-1 through AR-8) for all purposes.3 

 

Before the hearing on the merits, various named parties withdrew. The remaining parties 

are: the Port Authority; ED; TCEQ’s Office of Public Interest Counsel (OPIC); Audubon Texas 

(Audubon); Port Aransas Conservancy (PAC); the following individuals represented by counsel: 

James Harrison King, Tammy King, Edward Steves, and Sam Steves (collectively, represented 

protestants); the following aligned individuals representing themselves: Stacey Bartlett, 

Jo Ellen Krueger, Sarah Searight, and Lisa Turcotte (collectively, pro se group);4 and 

                                                 
1  Ex. AR-2 (TCEQ Interim Order). 
2  SOAH Order No. 5 (July 15, 2020). 
3  Id.; see also 30 Tex. Admin. Code § 80.127(h) (“The ALJ shall admit the administrative record into evidence for all 
purposes.”). 
4  The individuals in the pro se group were aligned with Ms. Turcotte designated as their representative, and non-party 
Cathy Fulton acting on their behalf at the hearing. The pro se group’s closing arguments include additional evidence 
that was not prefiled or presented at the hearing as required. Because this information is not in the evidentiary record, 
it is not considered or discussed in the PFD.  
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Cara Denney, Aldo Dyer, and Mark Grosse. All parties participated at the hearing, except for 

Ms. Denney, Mr. Dyer, and Mr. Grosse. The represented protestants joined in PAC’s closing 

arguments, and therefore, are referred to collectively with PAC as “Protestants.” 

 

The hearing on the merits convened via Zoom videoconference on November 4, 2020, and 

concluded on November 10, 2020. The record initially closed on December 7, 2020, after the 

parties submitted their final closing arguments, but was reopened for the parties to submit proposed 

findings of fact and conclusions of law. The record closed again on January 12, 2021. 

 

II.   BURDEN OF PROOF 
 

The Application was filed after September 1, 2015, and the TCEQ referred it under Texas 

Water Code § 5.556, which governs referral of environmental permitting cases to SOAH based on 

a request for a contested case hearing.5 Therefore, this case is subject to Texas Government Code 

§ 2003.047(i-1)-(i-3),6 which provides: 

 

(i-1) In a contested case regarding a permit application referred under 
Section 5.556 . . . [of the] Water Code, the filing with [SOAH] of the 
application, the draft permit prepared by the executive director of the 
commission, the preliminary decision issued by the executive director, and 
other sufficient supporting documentation in the administrative record of 
the permit application establishes a prima facie demonstration that: 

 
(1) the draft permit meets all state and federal legal and technical 

requirements; and 
 

(2) a permit, if issued consistent with the draft permit, would protect 
human health and safety, the environment, and physical property. 

 
(i-2) A party may rebut a demonstration under Subsection (i-1) by presenting 

evidence that: 
 

                                                 
5  Tex. Water Code §§ 5.551(a), .556. 
6  Acts 2015, 84th Leg., R.S., ch. 116 (S.B. 709), §§ 1 and 5, eff. Sept. 1, 2015. 
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(1) relates to . . . an issue included in a list submitted under Subsection 
(e) in connection with a matter referred under Section 5.556, Water 
Code; and 

 
(2) demonstrates that one or more provisions in the draft permit violate 

a specifically applicable state or federal requirement. 
 
(i-3) If in accordance with Subsection (i-2) a party rebuts a presumption 

established under Subsection (i-1), the applicant and the executive director 
may present additional evidence to support the draft permit. 

 

Although this law creates a presumption, sets up a method for rebutting that presumption, 

and shifts the burden of production on that rebuttal, it does not change the underlying burden of 

proof. Accordingly, the burden of proof remains with the Applicant to establish by a 

preponderance of the evidence that the Application would not violate applicable requirements and 

that a permit, if issued consistent with the draft permit, would protect human health and safety, the 

environment, and physical property.7   

 

In this case, the Application, draft permit, and other materials listed in Texas Government 

Code § 2003.047(i-1) (collectively, the prima facie demonstration) were offered and admitted into 

the record at the preliminary hearing.8  

 

III.   REFERRED ISSUES 

 

The TCEQ referred the following issues to SOAH for a contested case hearing: 

 

A. Whether the proposed discharge will adversely impact: the marine 
environment, aquatic life, and wildlife, including birds and endangered or 
threatened species, spawning eggs, or larval migration; 

 
B. Whether the proposed discharge will adversely impact the health of the 

requesters and their families, including whether fish and other seafood will 
be safe for human consumption; 

                                                 
7  30 Tex. Admin. Code § 80.17(a), (c). 
8  Exs. AR-1 through AR-8. At the hearing on the merits, a portion of Ex. AR-8 (Tab F pages ED-0035 to ED-0047) 
was substituted without objection. Tr. Vol. 5 at 246. 
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C. Whether the proposed discharge will adversely impact recreational 
activities, commercial fishing, or fisheries in Corpus Christi Bay and the 
ship channel; 
 

D. Whether the Application, and representations contained therein, are 
complete and accurate; 
 

E. Whether the Applicant substantially complied with applicable public notice 
requirements; 
 

F. Whether the draft permit is consistent with the Texas Coastal Management 
Program’s goals and policies; 
 

G. Whether the modeling complies with applicable regulations to ensure the 
draft permit is protective of water quality, including utilizing accurate 
inputs; 
 

H. Whether the Executive Director’s antidegradation review was accurate; and 
 

I. Whether the draft permit includes all appropriate and necessary 
requirements. 

 

Each of these issues are discussed in detail below, along with the allocation of transcription 

costs and Protestants’ arguments that the administrative record should not be considered for “all 

purposes.” 

 

IV.   DISCUSSION AND ANALYSIS 
 

Several of the issues referred by the Commission inquire about the proposed discharge’s 

impact on the environment and human health. These issues rely on a common set of law and facts, 

which are discussed first. Thereafter, each issue referred by the Commission is addressed 

separately. The issues related to the ED’s modeling and antidegradation review (Issues G and H) 

have implications for the other issues related to the environment and human health, so they are 

taken up first, with the remaining issues following in the order laid out in the Commission’s interim 

order. 
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A. Background and Applicable Law 

1. Description of the Proposed Facility and Discharge 

The Port Authority seeks a wastewater discharge permit for a proposed marine seawater 

desalination plant (the Facility) to be located on Harbor Island in Nueces County, Texas. The 

Facility will pump seawater from the Gulf of Mexico and use reverse osmosis to produce potable 

water. The draft permit prepared by the ED would authorize the discharge of treated effluent from 

the Facility, consisting primarily of the concentrated brine resulting from the desalination process. 

The draft permit specifies daily maximum and daily average flow limits of 110 million gallons per 

day (MGD) and 95.6 MGD, respectively. The treated effluent would be discharged via a pipeline 

into the Corpus Christi Ship Channel approximately 300 feet off Harbor Island’s shoreline. The 

discharge site is identified as Outfall 001. The Port Authority plans to use a diffuser at the discharge 

site to enhance mixing of the treated effluent with the ambient water.  

 

2. Texas Surface Water Quality Standards (TSWQS) 

The Facility’s proposed discharge is subject to the Texas Surface Water Quality Standards 

(TSWQS) found in title 30, chapter 307 of the Texas Administrative Code (TAC). The TSWQS 

identify appropriate uses for the state’s surface waters (e.g., aquatic life, recreation, and public 

water supply), and establish narrative and numerical water quality standards to protect those uses. 

The TCEQ has standard procedures for implementing the TSWQS, referred to as the 

Implementation Procedures (IPs), which are approved by the U.S. Environmental Protection 

Agency (EPA).9 The TSWQS and IPs are used to set permit limits for wastewater discharges and 

other activities that may have an effect on water quality.10 

 

To assess the potential water quality impact of a proposed discharge, the TSWQS establish 

“mixing zones” in the receiving water body, which are defined areas contiguous to the permitted 

                                                 
9  30 Tex. Admin. Code § 307.2(e); Ex. ED-MW-3 (“Procedures to Implement the Texas Surface Water Quality 
Standards (RG-194)”). 
10  Ex. APP-RP-1 at 4. 
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discharge where the effluent mixes with the receiving waters.11 Acute toxicity to aquatic organisms 

is not allowed in a mixing zone, and chronic toxicity to aquatic organisms is not allowed beyond 

a mixing zone.12 There are three applicable mixing zones, listed here from smallest to largest and 

in order of their proximity to the discharge: the zone of initial dilution (ZID),13 aquatic life mixing 

zone, and human health mixing zone. The ED conducts modeling, as discussed further below, to 

determine the percentage of effluent (the “effluent percentage” or “critical dilution”) that is 

predicted to occur at the edge of each regulatory mixing zone. For toxic substances where adequate 

toxicity information is available, the TSWQS establish numerical water quality standards for acute 

and chronic toxicity that apply at the mixing zone boundaries.  

 

The main constituent of concern in this case is salinity.14 The Facility’s discharge will 

consist primarily of the concentrated salts that remain after the desalination process. With regard 

to salinity, the TSWQS provide that “[c]oncentrations and the relative ratios of dissolved minerals 

such as chloride, sulfate, and total dissolved solids must be maintained such that existing, 

designated, presumed, and attainable uses are not impaired.”15 The TSWQS do not provide specific 

numeric criteria for salinity for Texas estuaries, but require careful consideration and that aquatic 

life uses be supported: 

 

Salinity gradients in estuaries must be maintained to support 
attainable estuarine dependent aquatic life uses. Numerical salinity 

                                                 
11  30 Tex. Admin. Code § 307.3(a)(40). 
12  Id. Acute toxicity is defined as “[t]oxicity that exerts a stimulus severe enough to rapidly induce an effect. The 
duration of exposure applicable to acute toxicity is typically 96 hours or less. Tests of total toxicity normally use 
lethality as the measure of acute impacts. (Direct thermal impacts are excluded from definitions of toxicity.)” 30 Tex. 
Admin. Code § 307.3(a)(1). Chronic toxicity is defined as “[t]oxicity that continues for a long-term period after 
exposure to toxic substances. Chronic exposure produces sub-lethal effects, such as growth impairment and reduced 
reproductive success, but it may also produce lethality. The duration of exposure applicable to the most common 
chronic toxicity test is seven days or more.” 30 Tex. Admin. Code § 307.3(a)(12). 
13  30 Tex. Admin. Code § 307.3(a)(87) (defining the ZID as “[t]he small area at the immediate point of a permitted 
discharge where initial dilution with receiving waters occurs and that may not meet certain criteria applicable to the 
receiving water”). 
14  Salinity is defined as “[t]he total dissolved solids in water after all carbonates have been converted to oxides, all 
bromide and iodide have been replaced by chloride, and all organic matter has been oxidized. For most purposes, 
salinity is considered equivalent to total dissolved salt content. Salinity is usually expressed in parts per thousand.” 
30 Tex. Admin. Code § 307.3(a)(55). 
15  30 Tex. Admin. Code § 307.4(g)(1). 



SOAH DOCKET NO. 582-20-1895 PROPOSAL FOR DECISION PAGE 8 
TCEQ DOCKET NO. 2019-1156-IWD 
 
 

criteria for Texas estuaries have not been established because of the 
high natural variability of salinity in estuarine systems, and because 
long-term studies by state agencies to assess estuarine salinities are 
still ongoing. Absence of numerical criteria must not preclude 
evaluations and regulatory actions based on estuarine salinity, and 
careful consideration must be given to all activities that may 
detrimentally affect salinity gradients.16 

 

The TSWQS also generally provide that “surface waters must not be toxic to man from ingestion 

of water, consumption of aquatic organisms, or contact with the skin, or to terrestrial or aquatic 

life.”17 In addition, the TSWQS require that “[w]ater in the state must be maintained to preclude 

adverse effects on aquatic life.”18 

 

The TSWQS also require that proposed wastewater discharges undergo an antidegradation 

review, which is designed to ensure that standards for protecting existing uses and water quality 

are met.19 The antidegradation review process for TPDES permits is described in the IPs.20 

 

3. Legal Standard for Evaluating Impacts to Aquatic Organisms 

The parties agree that the TSWQS apply in this case, but disagree about what legal standard 

applies when evaluating impacts on aquatic organisms. Protestants and OPIC contend that, as 

provided in 30 TAC §§ 307.6(c)(6) and 307.8(b)(2), there “must be no lethality to aquatic 

organisms that move through a ZID.”21 As further support, Protestants cite to testimony from PAC 

witness Dr. Andrew Esbaugh, ED witness Dr. Mary Anne Wallace, and Port Authority witness 

Dr. Lial Tischler confirming that the TCEQ’s rules prohibit any lethality within the ZID.22  

 

                                                 
16  30 Tex. Admin. Code § 307.4(g)(3). 
17  30 Tex. Admin. Code § 307.4(d). 
18  30 Tex. Admin. Code § 307.6(b)(4). 
19  30 Tex. Admin. Code § 307.5. 
20  30 Tex. Admin. Code § 307.5(c)(1)(A); see also Ex. ED-MW-3 at 55-69. 
21  Emphasis added. 
22  Tr. Vol. 3 at 57 (Esbaugh); Tr. Vol. 5 at 171, 178 (Wallace); Tr. Vol. 5 at 245 (Tischler). 
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C. Whether the Executive Director’s antidegradation review was accurate. (Issue H) 

The Commission’s antidegradation policy is set out in 30 TAC § 307.5(b). In this case, 

Tier 1 and Tier 2 antidegradation reviews are required due to the exceptional aquatic life use 

designation at the outfall location.149 Tier 1 requires that “[e]xisting uses and water quality 

sufficient to protect those existing uses must be maintained.”150 Tier 2 is more stringent and 

generally prohibits the lowering of water quality by more than a de minimis amount, as follows: 

 

No activities subject to regulatory action that would cause degradation of waters 
that exceed fishable/swimmable quality are allowed unless it can be shown to the 
commission’s satisfaction that the lowering of water quality is necessary for 
important economic or social development. Degradation is defined as a lowering of 
water quality by more than a de minimis extent, but not to the extent that an existing 
use is impaired. Water quality sufficient to protect existing uses must be 
maintained.151   

 

The antidegradation review for the Application was performed by ED witness and aquatic 

scientist Dr. Wallace. For both the Tier 1 and 2 reviews, Dr. Wallace concluded that the designated 

uses of primary contact recreation, exceptional aquatic life use, and oyster waters that apply to 

Segment 2481 (Corpus Christi Bay) will not be impaired. She based her conclusion primarily on 

the requirement in the draft permit that the effluent be discharged via a diffuser designed to achieve 

a salinity increase of less than 1.0 ppt at the edge of the mixing zone as compared to ambient 

salinity.152 As part of Dr. Wallace’s Tier 2 review, she noted that despite the designation as oyster 

                                                 
149  Ex. ED-MW-1 at 15. 
150  30 Tex. Admin. Code § 307.5(b)(1). 
151  30 Tex. Admin. Code § 307.5(b)(2). 
152  Ex. ED-MW-1 at 16-19. As part of her review, Dr. Wallace also concluded that the proposed discharge: (1) would 
not contribute to known water quality impairments of Corpus Christi beaches because they are over ten miles away, 
and (2) would not impact the piping plover, a threatened aquatic-dependent species found in Segment 2481, because 
the Facility is not a petroleum facility. Id. at 14-15. The finding regarding beaches was not challenged and is not 
discussed further. Audubon raises issues related to the endangered species review; however, these issues are addressed 
below in discussion of Issue A, which includes consideration of the adverse impacts to endangered or threatened 
species. 
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waters, there are no known oyster beds near the outfall location.153 Dr. Wallace’s antidegradation 

determination is memorialized in her memorandum dated August 20, 2018.154 

 

1. Parties’ Arguments 

The Port Authority and ED maintain that Dr. Wallace’s antidegradation review was 

accurate and complies with all applicable requirements in the TSWQS. Protestants and OPIC 

disagree, contending that the ED’s antidegradation review was not based on sound science and 

accurate data, and is contrary to the evidence showing that additional salinity is likely to cause 

adverse effects to aquatic life.  

 

First, Protestants contend that Dr. Wallace’s antidegradation review was not based on 

sound science. In particular, they point to Dr. Wallace’s deposition in which she testified that: 

 

[S]ometimes you can have hard data and actually run some spreadsheet numbers or 
models and—and really look at it from an empirical point of view. But for the most 
part, an antideg review on a new facility is a feeling, and my feeling with its location 
in this dynamic environment that it was going to be okay, that this amount of 
hypersaline water being discharged from this facility would not degrade the 
environment beyond de minimis.155 

Dr. Wallace also noted that the lack of information made her “very uncomfortable” doing an 

antidegradation review for a new facility, along with “the size of the discharge, the nature of the 

discharge, [and] the location of the discharge” in this case.156 She further testified that “[i]t’s hard 

to do antidegradation on a new facility because it’s kind of like trying to look into a gazing ball 

and predict the future.”157  

 

                                                 
153  Ex. ED-MW-1 at 19. 
154  Ex. AR-8 at ED-0072. 
155  Ex. PAC-16 at 34. 
156  Tr. Vol. 5 at 186. 
157  Ex. PAC-16 at 30; see also Tr. Vol. 5 at 186. 

eallm
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In addition, because a Tier 2 review considers whether the existing water quality will be 

lowered, Protestants point out that it necessarily requires knowledge of the baseline water quality 

condition, which is determined based on “[t]he highest water quality sustained since 

November 28, 1975.”158 Protestants allege that this comparison was not done, citing Dr. Wallace’s 

deposition testimony that she did not think degradation was measured against 1975 conditions, 

and her direct testimony that she did not do an independent review of the 1975 conditions.159 

According to Protestants, such statements are not cured by her later assertion that the TSWQS and 

IPs incorporate the 1975 standards. Additionally, Dr. Wallace testified that she did not have 

enough time to review the Application to determine whether there was more than a de minimis 

change.160 Therefore, Protestants assert that Dr. Wallace did not complete the first step in a Tier 2 

antidegradation review as required. 

 

Protestants also criticize the pH screening that Dr. Wallace conducted as part of her review. 

They point out that for the pH part of her analysis, Dr. Wallace used a salinity concentration of 

31.81 practical salinity units (psu) (a measurement equivalent to ppt),161 which she stated she got 

by “just playing with numbers and not thinking about the long-range ramifications of the 

spreadsheet…. So, like, quite honestly, you know—probably that salinity should be higher.”162 

With regard to her pH screening, Dr. Wallace also noted that when she selected a salinity input of 

18 psu, she was in a hurry; that she usually uses 0.4 psu, so 18 psu was high; but that when she 

usually uses 0.4 psu for salinity, she was “thinking about a freshwater discharge because usually 

our effluents are freshwater. So there’s my mistake right there.”163 

 

Protestants also note that Dr. Wallace did not have an opinion on the range of salinity that 

would support attainable estuarine-dependent aquatic life uses,164 did not know how the 90-foot 

                                                 
158  See 30 Tex. Admin. Code § 307.5(c)(2)(B). 
159  Ex. PAC-16 at 37-38; Ex. ED-MW-1 at 21. 
160  Tr. Vol. 5 at 185. 
161  Ex. ED-SG-3 at 69 n.4. 
162  Ex. PAC-16 at 18; see also Tr. Vol. 5 at 154-55; Ex. AR-8 at ED-0047. 
163  Tr. Vol. 5 at 156, 158. 
164  Tr. Vol. 5 at 162-63. 
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hole beneath the diffuser would impact her analysis,165 and was unconcerned about possible death 

in the ZID because she believed there was an adequate zone of passage for marine organisms.166 

Given all of these factors, Protestants argue that the evidence does not reflect a scientist using best 

professional judgment.167 In addition, even though the Port Authority and ED contend Dr. Wallace 

complied with TCEQ’s checklist of procedures for an antidegradation review, following the 

checklist does not assure compliance with the substantive standards.168 

 

OPIC raises similar concerns and further notes that, at Dr. Wallace’s deposition, she stated 

there would be no more than a de minimis impact on the receiving waters by considering tidal 

exchange, wind events, and ship traffic.169 However, at the hearing, she testified that ship traffic 

did not inform her antidegradation review,170 and she did not review any data on wind in the 

channel, but instead relied on her experience living and working there.171 

 

Protestants and OPIC further contend that Dr. Wallace’s antidegradation review relied on 

inaccurate modeling information. As discussed above, after this case was referred to SOAH, 

ED witness Ms. Cunningham discovered an error in her initial interpretation of the CORMIX 

modeling, which resulted in an increase in the effluent percentage at the ZID boundary from 1.95% 

to 18.4%. Dr. Wallace’s antidegradation review was based on Ms. Cunningham’s initial 

memorandum issued in 2018 that contained the error, and the antidegradation review was not 

updated to reflect the correction.172  

 

                                                 
165  Ex. PAC-16 at 29; Tr. Vol. 5 at 175. 
166  Tr. Vol. 5 at 166-67. 
167  PAC Closing Argument at 55. 
168  PAC Reply at 18-19 (citing Save Our Springs Alliance, Inc. v. Tex. Comm’n on Envt’l Quality, No. D-1-GN-19-
003030 (345th Dist. Ct. Travis County, Tex. Oct. 29, 2020)). 
169  Ex. PAC-16 at 33. 
170  Tr. Vol. 5 at 195. 
171  Tr. Vol. 5 at 192-94. 
172  Tr. Vol. 6 at 99-100. 
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Furthermore, even if Dr. Wallace had relied on the updated modeling, Protestants assert 

that the modeling does not provide a reliable prediction of the effluent percentages at the mixing 

zones. Based on PAC witness Mr. Trungale’s modeling runs, using more accurate velocity inputs 

in the CORMIX model shows up to 70% of the effluent remaining at the ZID boundary, not 18.4% 

as provided in Ms. Cunningham’s analysis.173 Protestants and OPIC also point out that the 

modeling conducted by the ED was based on a diffuser design that Port Authority witness 

Dr. Tischler testified cannot meet the permit requirements.  

 

In contrast to Dr. Wallace’s antidegradation review, Protestants highlight PAC witness 

Dr. Esbaugh’s analysis, which they state demonstrates a more thorough and scientific approach to 

evaluating the impact of salinity on aquatic life. They note that Dr. Esbaugh assessed the existing 

salinity conditions in the Aransas Pass inlet and used more accurate salinity concentrations for the 

intake water.174 He also determined that the natural salinity in the channel is close to the 

physiological tolerance of the most sensitive species (red drum), and that any increase in salinity 

would jeopardize aquatic life.175 OPIC points out that Dr. Wallace stated she had no basis to 

disagree with Dr. Esbaugh that baseline salinity in the channel is already at the physiological 

tolerance of some species some of the time.176 She also agreed that if a system were on the edge 

of collapse, then adding 1.34% of effluent at the edge of the mixing zone, as authorized by the 

draft permit, could be the tipping point.177 

 

The Port Authority and ED both respond to Protestants’ and OPIC’s focus on the particular 

words Dr. Wallace used to describe her review, with the Port Authority describing it as “elevating 

form over substance.”178 The ED states that Dr. Wallace spoke colloquially during her deposition 

and cross-examination, using conversational terms instead of legal or scientific terms, but that this 

                                                 
173  Ex. PAC-2 at 16. 
174  PAC Closing Argument at 57-58. 
175  Ex. PAC-5 at 11. 
176  Tr. Vol. 5 at 205. 
177  Id. 
178  Port Authority Reply at 25. 
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does not diminish the quality of her antidegradation review, or imply she took shortcuts.179 The 

ED also emphasizes Dr. Wallace’s credentials as a biologist who has been employed at the TCEQ 

since 2009, and as an aquatic scientist since 2015. In addition, the Port Authority points out that, 

while Dr. Wallace admitted she feels in a hurry when doing her work, she testified that she 

“thought very long and hard about every single step” of her permit review and worked harder on 

this one than most.180 Dr. Wallace also explained that she was uncomfortable with antidegradation 

reviews for new facilities because, as she stated, “I hold myself to an impossible standard.”181 

 

As to the antidegradation review itself, the Port Authority and ED point to Dr. Wallace’s 

prefiled testimony, which explains each step of her analysis.182 They emphasize that Dr. Wallace 

testified that her antidegradation review complied with TCEQ’s guidelines and all applicable state 

and federal statutes and regulations.183 The ED further asserts that Protestants did not prove that 

Dr. Wallace’s review violated any applicable state or federal requirement.  

 

Dr. Wallace’s work was also reviewed by two TCEQ staff members, including her 

immediate supervisor, and they both agreed with her analysis.184 In addition, Port Authority 

witness Dr. Tischler affirmed that Dr. Wallace’s antidegradation review properly addressed the 

impact of the proposed discharge by evaluating compliance with both Tier 1 and Tier 2.185 

Dr. Tischler further noted that Dr. Wallace’s antidegradation memorandum provides that Tier 2 

may be revisited if new information is received. In particular, he pointed out that the ED can revisit 

Tier 2 after the Port Authority conducts the effluent sampling required by Other Requirement 

No. 7 in the draft permit.186 

 

                                                 
179  ED Reply at 6. 
180  Tr. Vol. 5 at 157. 
181  Tr. Vol. 5 at 187. 
182  Ex. ED-MW-1 at 13-15. 
183  See Ex. ED-MW-1 at 10, 25. 
184  Ex. ED-MW-1 at 11. 
185  Ex. APP-LT-1 at 32. 
186  Id. 
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The Port Authority and ED also assert that it was not necessary for Dr. Wallace to update 

the antidegradation review after the ED’s CORMIX modeling analysis was corrected. 

Dr. Wallace’s antidegradation review was based on the effluent percentage at the mixing zone 

boundary, which unlike the effluent percentage at the ZID boundary, was not impacted by the 

correction.187 As to consideration of the 1975 baseline conditions, the Port Authority and ED point 

to Dr. Wallace’s testimony that the TSWQS and IPs incorporate the 1975 conditions, and thus, 

were considered.188 And with respect to the pH screening, the Port Authority contends that, even 

if Dr. Wallace had used the maximum potential salinity concentration for the effluent as Protestants 

suggest, it does not significantly alter the outcome.189  

 

2. ALJs’ Analysis 

Dr. Wallace appears to have followed each step required by the TCEQ’s IPs for 

antidegradation reviews.190 However, following the procedures is not sufficient on its own to 

ensure that the proposed discharge complies with the substantive antidegradation standards. The 

Commission’s referred issue requires a determination of whether the antidegradation review was 

“accurate,” not simply whether it followed TCEQ’s procedures. Protestants’ and OPIC’s 

arguments implicate whether the ED’s antidegradation review meets the substantive standards, in 

particular whether Segment 2481’s designation of “exceptional aquatic life use” will be maintained 

and whether water quality will not be lowered by more than a de minimis amount. 

 

In concluding that the proposed discharge satisfies the Tier 1 and 2 antidegradation 

standards, Dr. Wallace relied on the draft permit’s diffuser requirement, which she testified is 

designed to achieve a salinity increase of less than 1.0 ppt at the mixing zone boundary.191 

However, the draft permit’s diffuser requirement provides an effluent limit at the ZID boundary, 

                                                 
187  Tr. Vol. 6 at 99. 
188  Ex. ED-MW-1 at 21. 
189  Port Authority Reply at 26. 
190  Ex. ED-MW-1 at 13-15. 
191  Ex. ED-MW-1 at 18-19. 
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not the mixing zone boundary.192 Thus, Dr. Wallace’s conclusion appears to be based on the 

CORMIX modeling results for the diffuser design rather than the requirements in the draft permit. 

 

As to the CORMIX modeling, the ED discovered an error that resulted in an increase of 

the effluent percentage at the ZID boundary, but did not affect the effluent percentage at the mixing 

zone boundary, which was the value Dr. Wallace relied on for her antidegradation review. 

Similarly, there was testimony that the current diffuser design cannot meet the effluent limit at the 

ZID boundary, but it did not address the limit at the mixing zone boundary. Therefore, the ALJs 

conclude that the corrected modeling and alleged diffuser design changes would not have impacted 

Dr. Wallace’s conclusions. 

 

However, the issue is whether Dr. Wallace’s analysis ensures that the Tier 1 and 2 standards 

are met. To determine that an increase of 1% at the edge of the mixing zone should be within 

acceptable salinity tolerances for spotted seatrout, Atlantic croaker, and red drum, Dr. Wallace 

relied on a 1989 report titled “Salinity Requirements for Reproduction and Larval Development 

of Several Important Fishes in Texas Estuaries, Final Report.”193 However, she did not cite to any 

particular finding in the report to support her conclusion, and the report summary indicates that 

salinity extremes can be problematic for reproduction and larval development of these species.194 

In addition, Dr. Wallace agreed that adding 1.34% of effluent at the edge of the mixing zone (as 

predicted by the CORMIX modeling) could be the tipping point if a system were on the edge of 

collapse. Thus, it is not sufficient to merely point out that the predicted increase in salinity is 

relatively small. 

 

                                                 
192  Ex. AR-8 at ED-0014. 
193  Ex. ED-MW-1 at 17. 
194  Ex. ED-MW-9 at 6 (“Salinity extremes significantly impaired all phases of reproduction and larval development 
examined in spotted seatrout, Atlantic croaker and red drum, from the beginning of oocyte growth to several weeks 
post-hatching of the larvae. Several stages of the reproductive and early life history cycles of these sciaenid fishes 
were particularly susceptible to salinity stress.”). 
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The TSWQS also require that salinity gradients in estuaries must be maintained to support 

attainable estuarine-dependent aquatic life uses.195 Yet, Dr. Wallace did not have an opinion on 

the range of salinity that would support such uses.196 The record also does not indicate that 

Dr. Wallace considered the Aransas Pass inlet’s key role in the life cycle of estuarine-dependent 

species for the Corpus Christi Bay system. As such, the ALJs conclude that Dr. Wallace’s review 

failed to provide the “careful consideration” required by the TSWQS.197 

 

In addition, by looking only at concentrations at the mixing zone boundary, Dr. Wallace’s 

review ignores any potential impacts within the ZID and mixing zones, even though the TSWQS 

require “no lethality to aquatic organisms that move through a ZID.”198 The IPs provide a general 

guideline for antidegradation reviews that: “New discharges that use less than 10% of the existing 

assimilative capacity of the water body at the edge of the mixing zone are usually not considered 

to constitute potential degradation as long as the aquatic ecosystem in the area is not unusually 

sensitive to the pollutant of concern.”199 However, while this guideline references the assimilative 

capacity at the edge of the mixing zone, it does not preclude consideration of impacts within the 

ZID and mixing zone when appropriate. Notably, it provides an exception to the general rule when 

the aquatic ecosystem is unusually sensitive to the pollutant of concern. In such circumstances, 

potential adverse impacts within the ZID and mixing zones, such as lethality, could have cascading 

effects that impact the water body’s designated use and quality. Moreover, Dr. Wallace testified 

that she did not know the existing assimilative capacity of the receiving water body.200 

 

Dr. Wallace’s testimony also makes clear that her antidegradation review was constrained 

by a lack of data because the Application is for a new discharge and that she had a limited amount 

of time for her review. On cross-examination, she agreed that she did not have enough time to 

                                                 
195  30 Tex. Admin. Code § 307.4(g)(3). 
196  Tr. Vol. 5 at 162-63. 
197  See 30 Tex. Admin. Code § 307.4(g)(3). 
198  30 Tex. Admin. Code § 307.8(b)(2). 
199  Ex. ED-MW-3 at 64. 
200  Tr. Vol. 5 at 232. 
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determine whether there was more than a de minimis change to water quality as required by 

Tier 2.201 

 

However, the ALJs are not persuaded that Dr. Wallace failed to consider the baseline 1975 

conditions of the receiving waters as part of her Tier 2 analysis. Dr. Wallace did not independently 

evaluate the 1975 conditions, but testified that they are incorporated into the TSWQS and IPs that 

she performed her review under. The IPs support her contention, stating that “[b]aseline conditions 

are estimated from existing conditions, as indicated by the latest edition of the Texas Water Quality 

Inventory or other available information, unless there is information indicating that degradation in 

ambient water quality has occurred in the receiving waters since November 28, 1975.”202 

Protestants assert that the TCEQ was on notice that conditions have changed due to a comment 

submitted during the public comment phase of this proceeding that “freshwater inflows have been 

significantly altered by agricultural development.”203 However, this single comment is not a 

sufficient basis to conclude that the receiving waters at the discharge site have been degraded. 

 

As to Dr. Wallace’s pH screening, she admitted that certain inputs for salinity should have 

been higher. However, Protestants and OPIC did not explain how Dr. Wallace’s error would 

impact the antidegradation review. In contrast, the Port Authority points out that even if 

Dr. Wallace had used the maximum potential salinity concentration for the effluent, it would not 

significantly alter the outcome. Accordingly, the ALJs conclude that the greater weight of the 

evidence supports that, despite the acknowledged errors, Dr. Wallace’s inputs to the pH screening 

did not materially affect the antidegradation review. 

 

After considering the evidence and arguments, the ALJs conclude that Protestants and 

OPIC rebutted the prima facie demonstration, and the greater weight of evidence does not support 

Dr. Wallace’s conclusion that the proposed discharge will maintain existing uses and not lower 

                                                 
201  Tr. Vol. 5 at 185. 
202  Ex. ED-MW-3 at 63. 
203  Ex. ED-KC-6 at 48, comment 62. 
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water quality by more than a de minimis amount. Accordingly, the Port Authority has not met its 

burden of proof to show that the ED’s antidegradation review was accurate. 

 

D. Whether the proposed discharge will adversely impact: the marine environment, 
aquatic life, and wildlife, including birds and endangered or threatened species, 
spawning eggs, or larval migration. (Issue A) 

The Port Authority and ED maintain that the draft permit is protective of the marine 

environment, aquatic life, and wildlife. Protestants, OPIC, Audubon, and the pro se group disagree.  

 

On this issue, PAC offered the testimony of four witnesses with expertise in the fields of 

marine biology, ecology, wildlife, and fisheries science: Dr. Erisman, Mr. Holt, Dr. Esbaugh, and 

Dr. Stunz. Based on their testimony, Protestants, OPIC, Audubon, and the pro se group contend 

that the proposed outfall location is not appropriate for a desalination-related discharge; that 

salinity and other possible constituents of the discharge, including copper, may adversely affect 

aquatic life; and that the additional modeling performed by the Port Authority shows the discharge 

cannot meet the draft permit limits.  

 

1. TPWD/GLO Desalination Study 

Protestants allege that the Facility is proposed for an area that the Texas Parks and Wildlife 

Department (TPWD) and Texas General Land Office (GLO) have excluded from being 

appropriate for desalination facilities. In support, they point to a 2018 report prepared by TPWD 

and GLO titled “Marine Seawater Desalination Diversion and Discharge Zones Study” (the 

Desalination Study).204 The purpose of the Desalination Study was “to identify zones in the Gulf 

of Mexico that are appropriate for the diversion of marine seawater and for the discharge of marine 

seawater desalination waste while taking into account the need to protect marine organisms.”205 

The discharge zones identified in the Desalination Study exclude the five major passes that connect 

                                                 
204  Ex. PAC-7. 
205  Ex. PAC-7 at 2. 
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are relevant to the analysis in this case. Thus, factor D regarding relative benefit is the primary 

distinguishing factor. 

Protestants contend that the Port Authority and ED benefited from this proceeding because 

Protestants caught an error in the modeling. The benefit to Protestants, they argue, depends on 

whether the draft permit is granted or denied. If the permit is granted, they assert that the 

Port Authority should bear all costs, but if it is denied, then Protestants should bear no more than 

half of the costs. The ALJs disagree that factor D turns on whether the permit is granted or denied, 

and conclude that the Port Authority and Protestants benefitted equally from having a transcript. 

Therefore, after considering the relevant factors, the ALJs recommend that the transcript 

costs be divided equally between the Port Authority and Protestants, with each responsible for 

$8,930.63.

VII.   CONCLUSION 

In conclusion, the ALJs determine that the evidentiary record does not support issuance of 

the draft permit, and therefore, recommend that the Application be denied. The ALJs further 

recommend that the Commission adopt all Findings of Fact and Conclusions of Law in the 

Proposed Order on these issues. The ALJs recommend that the Commission not adopt the parties’ 

proposed Findings of Fact and Conclusions of Law that the ALJs did not include in the Proposed 

Order, based on the reasoning set out in the Proposal for Decision.427 

SIGNED February 5, 2021. 

 

427  30 Tex. Admin. Code § 80.252(d). 
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Texas Administrative Code  
Title 30. Environmental Quality 

Part 1. Texas Commission on Environmental Quality 
Chapter 307. Texas Surface Water Quality Standards 

30 TAC § 307.5 

§ 307.5. Antidegradation 

Currentness 
 
 

(a) Application. The antidegradation policy and implementation procedures set forth in this section apply to actions regulated 
under state and federal authority that would increase pollution of the water in the state. Such actions include authorized 
wastewater discharges, total maximum daily loads (TMDLs), waste load evaluations, and any other miscellaneous actions, such 
as those related to man-induced nonpoint sources of pollution, that may impact the water in the state. 
  
 

(b) Antidegradation policy. In accordance with the Texas Water Code, § 26.003, the following provisions establish the 
antidegradation policy of the commission. 
  
 

(1) Tier 1. Existing uses and water quality sufficient to protect those existing uses must be maintained. Categories of 
existing uses are the same as for designated uses, as defined in § 307.7 of this title (relating to Site-Specific Uses and 
Criteria). 

  
 

(2) Tier 2. No activities subject to regulatory action that would cause degradation of waters that exceed 
fishable/swimmable quality are allowed unless it can be shown to the commission’s satisfaction that the lowering of water 
quality is necessary for important economic or social development. Degradation is defined as a lowering of water quality 
by more than a de minimis extent, but not to the extent that an existing use is impaired. Water quality sufficient to protect 
existing uses must be maintained. Fishable/swimmable waters are defined as waters that have quality sufficient to support 
propagation of indigenous fish, shellfish, terrestrial life, and recreation in and on the water. 

  
 

(3) Tier 3. Outstanding national resource waters are defined as high quality waters within or adjacent to national parks and 
wildlife refuges, state parks, wild and scenic rivers designated by law, and other designated areas of exceptional 
recreational or ecological significance. The quality of outstanding national resource waters must be maintained and 
protected. 

  
 

(4) Discharges that cause pollution that are authorized by the Texas Water Code, the Federal Clean Water Act, or other 
applicable laws must not lower water quality to the extent that the Texas Surface Water Quality Standards are not attained. 

  

http://www.westlaw.com/Browse/Home/Regulations/TexasRegulations?transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)&rs=clbt1.0&vr=3.0
http://www.westlaw.com/Browse/Home/Regulations/TexasRegulations?guid=NBBDD37A0CD1411DD9E228813E2F89B01&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)&rs=clbt1.0&vr=3.0
http://www.westlaw.com/Browse/Home/Regulations/TexasRegulations?guid=NBBEE2790CD1411DD9E228813E2F89B01&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)&rs=clbt1.0&vr=3.0
http://www.westlaw.com/Browse/Home/Regulations/TexasRegulations?guid=N432A5D00CD1511DD9E228813E2F89B01&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)&rs=clbt1.0&vr=3.0
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(5) Anyone discharging wastewater that would constitute a new source of pollution or an increased source of pollution 
from any industrial, public, or private project or development is required to provide a level of wastewater treatment 
consistent with the provisions of the Texas Water Code and the Clean Water Act (33 United States Code, §§ 1251 et seq.). 
As necessary, cost-effective and reasonable best management practices established through the Texas Water Quality 
Management Program are achieved for nonpoint sources of pollution. 

  
 

(6) Application of antidegradation provisions does not preclude the commission from establishing modified thermal 
discharge limitations consistent with the Clean Water Act, § 316(a) (33 United States Code, § 1326). 

  
 

(c) Antidegradation implementation procedures. 
  
 

(1) Implementation for specific regulatory activities. 
  
 

(A) For TPDES permits for wastewater, the process for the antidegradation review and public coordination is 
described in the standards implementation procedures. 

  
 

(B) For federal permits relating to the discharge of fill or dredged material under Federal Clean Water Act, § 404, 
the antidegradation policy and public coordination is implemented through the evaluation of alternatives and 
mitigation under Federal Clean Water Act, § 404(b)(1). State review of alternatives, mitigation, and requirements to 
protect water quality may also be conducted for federal permits that are subject to state certification, as authorized 
by Federal Clean Water Act, § 401 and conducted in accordance with Chapter 279 of this title (relating to Water 
Quality Certification). 

  
 

(C) Other state and federal permitted and regulated activities that increase pollution of water in the state are also 
subject to the provisions of the antidegradation policy as established in subsections (a) and (b) of this section. 

  
 

(2) General provisions for implementing the antidegradation policy. 
  
 

(A) Tier 1 reviews must ensure that water quality is sufficiently maintained so that existing uses are protected. All 
pollution that could cause an impairment of water quality is subject to Tier 1 reviews. If the existing uses and criteria 
of a potentially affected water body have not been previously determined, then the antidegradation review must 
include a preliminary determination of existing uses and criteria. Existing uses must be maintained and protected. 

  
 

(B) Tier 2 reviews apply to all pollution that could cause degradation of water quality where water quality exceeds 
levels necessary to support propagation of fish, shellfish, terrestrial life, and recreation in and on the water 
(fishable/swimmable quality). Guidance for determining water bodies that exceed fishable/swimmable quality is 

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=33USCAS1251&originatingDoc=NB5846AA0E73511DD9B10B565B0929296&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=33USCAS1326&originatingDoc=NB5846AA0E73511DD9B10B565B0929296&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
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contained in the standards implementation procedures. For dissolved oxygen, analyses of degradation under Tier 2 
must utilize the same critical conditions as are used to protect instream criteria. For other parameters, appropriate 
conditions may vary. Conditions for determining degradation are commensurate with conditions for determining 
existing uses. The highest water quality sustained since November 28, 1975 (in accordance with EPA Standards 
Regulation 40 Code of Federal Regulations Part 131) defines baseline conditions for determinations of degradation. 

  
 

(C) Tier 3 reviews apply to all pollution that could cause degradation of outstanding national resource waters. 
Outstanding national resource waters are those specifically designated in this chapter. 

  
 

(D) When degradation of waters exceeding fishable/swimmable quality is anticipated, a statement that the 
antidegradation policy is pertinent to the permit action must be included in the public notice for the permit application 
or amendment. If no degradation is anticipated, the public notice must so state. 

  
 

(E) Evidence can be introduced in public hearings, or through the public comment process, concerning the 
determination of existing uses and criteria; the assessment of degradation under Tier 1, Tier 2, and Tier 3; the social 
and economic justification for lowering water quality; requirements and conditions necessary to preclude 
degradation; and any other issues that bear upon the implementation of the antidegradation policy. 

  
 

(F) Interested parties are given the opportunity to provide comments and additional information concerning the 
determination of existing uses, anticipated impacts of the discharge, baseline conditions, and the necessity of the 
discharge for important economic or social development if degradation of water quality is expected under Tier 2. 

  
 

(G) The antidegradation policy and the general provisions for implementing the antidegradation policy apply to the 
determination of TMDLs and to waste load evaluations that allow an increase in loading. If the TMDL or waste load 
evaluation indicates that degradation of waters exceeding fishable/swimmable quality is expected, the public hearing 
notice must so state. Permits that are consistent with an approved TMDL or waste load evaluation under this 
antidegradation policy are not subjected to a separate antidegradation review for the specific parameters that are 
addressed by the TMDL or waste load evaluation. 

  
 

Credits 
 
Source: The provisions of this §307.5 adopted to be effective July 10, 1991, 16 TexReg 3400; amended to be effective July 
13, 1995, 20 TexReg 4701; amended to be effective August 17, 2000, 25 TexReg 7722; amended to be effective July 22, 2010, 
35 TexReg 6294. 
  

Current through 46 Tex.Reg. No. 2510, dated April 16, 2021, as effective on or before April 23, 2021. Some sections may be 
more current. See credits for details. 

30 TAC § 307.5, 30 TX ADC § 307.5 
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Environmental Protection Agency § 131.2 

(5) Where the Regional Administrator 
determines that a tribe meets the re- 
quirements of this section, he or she 
shall promptly provide written notifi- 
cation to the tribe that the tribe is au- 
thorized to administer the CWA Sec- 
tion 303(d) Impaired Water Listing and 
TMDL Program. Such tribe shall be 
considered a ‘‘State’’ for purposes of 
CWA section 303(d) and its imple- 
menting regulations. With respect to 
the timing requirement for submittal 
of an authorized tribe’s first list of im- 
paired waters pursuant to § 130.7(d)(1), 
the tribe’s first list is due on the next 
listing cycle due date that is at least 24 
months from the later of either: 

(i) The date EPA approves the tribe’s 
TAS application pursuant to this sec- 
tion; or 

(ii) The date EPA-approved or EPA- 
promulgated water quality standards 
become effective for the tribe’s res- 
ervation waters. 
[81 FR 65915, Sept. 26, 2016] 

PART 131—WATER QUALITY 
STANDARDS 

Subpart A—General Provisions 

quality standards submission. 
131.7 Dispute resolution mechanism. 
131.8 Requirements for Indian Tribes to ad- 

minister a water quality standards pro- 
gram. 

Subpart B—Establishment of Water Quality 
Standards 

131.10 Designation of uses. 
131.11 Criteria. 
131.12 Antidegradation policy and imple- 

mentation methods.
131.13 General policies. 
131.14 Water quality standards variances. 
131.15 Authorizing the use of schedules of 

compliance for water quality-based efflu- 
ent limits in NPDES permits. 

Subpart C—Procedures for Review and 
Revision of Water Quality Standards 

131.20 State review and revision of water 
quality standards. 

 
131.21 EPA review and approval of water 

quality standards. 
131.22 EPA promulgation of water quality 

standards. 

Subpart D—Federally Promulgated Water 
Quality Standards 

131.31 Arizona. 
131.32 [Reserved] 
131.33 Idaho. 
131.34 Kansas. 
131.35 Colville Confederated Tribes Indian 

Reservation. 
131.36 Toxics criteria for those states not 

complying with Clean Water Act section 
303(c)(2)(B). 

131.37 California. 
131.38 Establishment of numeric criteria for

priority toxic pollutants for the State of 
California. 

131.40 Puerto Rico. 
131.41 Bacteriological criteria for those 

states not complying with Clean Water 
Act section 303(i)(1)(A). 

131.42 Antidegradation implementation 
methods for the Commonwealth of Puer- 
to Rico. 

131.43 Maine. 
131.44 Florida. 
131.45 Revision of certain Federal water 

quality criteria applicable to Wash- 
ington.

131.46 Aquatic life criterion for cadmium in 
Oregon. 

AUTHORITY: 33 U.S.C. 1251 et seq. 

SOURCE: 48 FR 51405,  Nov.  8,  1983,  unless 
otherwise noted. 

 
Subpart A—General Provisions 

§ 131.1 Scope. 
This part describes the requirements 

and procedures for developing, review- 
ing, revising, and approving water 
quality standards by the States as au- 
thorized by section 303(c) of the Clean 
Water Act. Additional specific proce- 
dures for developing, reviewing, revis- 
ing, and approving water quality stand- 
ards for Great Lakes States or Great 
Lakes Tribes (as defined in 40 CFR 
132.2) to conform to section 118 of the 
Clean Water Act and 40 CFR part 132, 
are provided in 40 CFR part 132. 
[60 FR 15386, Mar. 23, 1995] 

§ 131.2 Purpose. 
A water quality standard defines the 

water quality goals of a water body, or 
portion thereof, by designating the use 
or uses to be made of the water and by 

Sec.   
131.1 Scope. 
131.2 Purpose.   

131.3 Definitions.   

131.4 State authority.   

131.5 EPA authority.   

131.6 Minimum    requirements for water 
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§ 131.10 

Administrator shall provide appro- 
priate notice. Notice shall: 

(i) Include information on the sub- 
stance and basis of the Tribe’s asser- 
tion of authority to regulate the qual- 
ity of reservation waters; and 

(ii) Be provided to all appropriate 
governmental entities. 

(3) The Regional Administrator shall 
provide 30 days for comments to be 
submitted on the Tribal application. 
Comments shall be limited to the 
Tribe’s assertion of authority. 

(4) If a Tribe’s asserted authority is 
subject to a competing or conflicting 
claim, the Regional Administrator, 
after due consideration, and in consid- 
eration of other comments received, 
shall determine whether the Tribe has 
adequately demonstrated that it meets 
the requirements of § 131.8(a)(3). 

(5) Where the Regional Administrator 
determines that a Tribe meets the re- 
quirements of this section, he shall 
promptly provide written  notification 
to the Indian Tribe that the Tribe is 
authorized to administer the Water 
Quality Standards program. 
[56 FR 64895, Dec. 12, 1991, as amended at 59 
FR 64344, Dec. 14, 1994] 

 
Subpart B—Establishment of Water 

Quality Standards 
§ 131.10 Designation of uses. 

(a) Each State must specify appro- 
priate water uses to be achieved and 
protected. The classification of the 
waters of the State must take into con- 
sideration the use and value of water 
for public water supplies, protection 
and propagation of fish, shellfish and 
wildlife, recreation in and on  the 
water, agricultural, industrial, and 
other purposes including navigation. If 
adopting new or revised designated 
uses other than the uses specified in 
section 101(a)(2) of the Act, or remov- 
ing designated uses, States must sub- 
mit documentation  justifying  how 
their consideration of the use  and 
value of water for those uses listed in 
this paragraph appropriately supports 
the State’s action. A use attainability 
analysis may be used to satisfy this re- 
quirement. In no case shall a State 
adopt waste transport or waste assimi- 
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lation as a designated use for any 
waters of the United States. 

(b) In designating uses of a water 
body and the appropriate criteria for 
those uses, the State shall take into 
consideration the water quality stand- 
ards of downstream waters and shall 
ensure that its water quality standards 
provide for the attainment and mainte- 
nance of the water quality standards of 
downstream waters. 

(c) States may adopt sub-categories 
of a use and set the appropriate cri- 
teria to reflect varying needs of such 
sub-categories of uses, for instance, to 
differentiate between cold water and 
warm water fisheries. 

(d) At a minimum, uses are deemed 
attainable if they can be achieved by 
the imposition of effluent limits re- 
quired under sections 301(b) and 306 of 
the Act and cost-effective and reason- 
able best management practices for 
nonpoint source control. 

(e) [Reserved] 
(f) States may adopt seasonal uses as 

an alternative to reclassifying a water 
body or segment thereof to uses requir- 
ing less stringent water quality cri- 
teria. If seasonal uses are adopted, 
water quality criteria should be ad- 
justed to reflect the seasonal uses, 
however, such criteria shall not pre- 
clude the attainment and maintenance 
of a more protective use in another 
season. 

(g) States may designate a use, or re- 
move a use that is not  an existing use, 
if the State conducts a use attain- 
ability analysis as specified in para- 
graph (j) of this section that dem- 
onstrates attaining the use is not fea- 
sible because of one of the six factors 
in this paragraph. If a State adopts a 
new or revised water quality standard 
based on a required use attainability 
analysis, the State shall also adopt the 
highest attainable use, as defined in 
§ 131.3(m). 

(1) Naturally occurring pollutant 
concentrations prevent the attainment 
of the use; or 

(2) Natural, ephemeral, intermittent 
or low flow conditions or water levels 
prevent the attainment of the use, un- 
less these conditions may be com- 
pensated for by the discharge of suffi- 
cient volume of effluent discharges 
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without violating State water con- 
servation requirements to enable uses 
to be met; or 

(3) Human caused conditions or 
sources of pollution prevent the attain- 
ment of the use and cannot be rem- 
edied or would cause more environ- 
mental damage to correct than to leave 
in place; or 

(4) Dams, diversions or other types of 
hydrologic modifications preclude the 
attainment of the use, and it is not fea- 
sible to restore the water body to its 
original condition or to operate such 
modification in a way that would re- 
sult in the attainment of the use; or 

(5) Physical conditions related to the 
natural features of the water  body, 
such as the lack of a proper substrate, 
cover, flow, depth, pools, riffles,  and 
the like, unrelated to water quality, 
preclude attainment of aquatic life 
protection uses; or 

(6) Controls more stringent  than 
those required by sections 301(b)  and 
306 of the Act would result in substan- 
tial and widespread economic and  so- 
cial impact. 

(h) States may not remove des- 
ignated uses if: 

(1) They are existing uses, as defined 
in § 131.3, unless a use requiring more 
stringent criteria is added; or 

(2) Such uses will be attained by im- 
plementing effluent limits required 
under sections 301(b) and 306 of the Act 
and by implementing cost-effective and 
reasonable best management practices 
for nonpoint source control. 

(i) Where existing water quality 
standards specify designated uses less 
than those which are presently being 
attained, the State shall revise its 
standards to reflect the uses actually 
being attained. 

(j) A State must conduct a use at- 
tainability analysis as described in 
§ 131.3(g), and paragraph (g) of this sec- 
tion, whenever: 

(1) The State designates for the first 
time, or has previously designated for a 
water body, uses that do not include 
the uses specified in section 101(a)(2) of 
the Act; or 

(2) The State wishes to remove a des- 
ignated use that is specified in section 
101(a)(2) of the Act, to remove a sub- 
category of such a use, or to designate 
a sub-category of such a use that re- 

 
quires criteria less stringent than pre- 
viously applicable. 

(k) A State is not required to conduct 
a use attainability analysis whenever: 

(1) The State designates for the first 
time, or has previously designated for a 
water body, uses that include the uses 
specified in section 101(a)(2) of the Act; 
or 

(2) The State designates a sub-cat- 
egory of a use specified in section 
101(a)(2) of the Act that requires cri- 
teria at least as stringent as previously 
applicable; or 

(3) The State wishes to remove or re- 
vise a designated use that is a non- 
101(a)(2) use. In this instance, as re- 
quired by paragraph (a) of this section, 
the State must submit documentation 
justifying how its consideration of the 
use and value of water for those uses 
listed in paragraph (a) appropriately 
supports the State’s action, which may 
be satisfied through a use attainability 
analysis. 
[48 FR 51405, Nov. 8, 1983, as amended at 80 
FR 51047, Aug. 21, 2015] 

 
§ 131.11 Criteria. 

(a) Inclusion of pollutants: (1) States 
must adopt those water quality cri- 
teria that protect the designated use. 
Such criteria must be based on sound 
scientific rationale and must contain 
sufficient parameters  or  constituents 
to protect the designated use. For 
waters with multiple use designations, 
the criteria shall support the most sen- 
sitive use. 

(2) Toxic pollutants. States must re- 
view water quality data and informa- 
tion on discharges to identify specific 
water bodies where toxic pollutants 
may be adversely affecting water qual- 
ity or the attainment of the designated 
water use or where the levels of toxic 
pollutants are at a level to warrant 
concern and must adopt criteria for 
such toxic pollutants applicable to the 
water body sufficient to protect the 
designated use. Where a State adopts 
narrative criteria for  toxic  pollutants 
to protect designated uses, the State 
must provide information identifying 
the method by which the State intends 
to regulate point source discharges of 
toxic pollutants on water quality lim- 
ited segments based on such narrative 
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criteria. Such information may be in- 
cluded as part of the standards or may 
be included in documents generated by 
the State in response to the Water 
Quality Planning and Management 
Regulations (40 CFR part 130). 

(b) Form of criteria: In establishing 
criteria, States should: 

(1) Establish numerical values based 
on: 

(i) 304(a) Guidance; or 
(ii) 304(a) Guidance modified to re- 

flect site-specific conditions; or 
(iii) Other scientifically defensible 

methods; 
(2) Establish narrative criteria or cri- 

teria based upon biomonitoring meth- 
ods where numerical criteria cannot be 
established or to supplement numerical 
criteria. 
[48 FR 51405, Nov. 8, 1983, as amended at 
51047, Aug. 21, 2015] 

 
§ 131.12 Antidegradation policy and 

implementation methods. 
(a) The State shall develop and adopt 

a statewide antidegradation  policy. 
The antidegradation policy shall, at a 
minimum, be consistent with the fol- 
lowing: 

(1) Existing instream water uses and 
the level of water quality necessary to 
protect the existing uses shall be main- 
tained and protected. 

(2) Where the quality of the waters 
exceeds levels necessary to support the 
protection and propagation of fish, 
shellfish, and wildlife and recreation in 
and on the water, that quality shall be 
maintained and protected unless the 
State finds, after full  satisfaction  of 
the intergovernmental  coordination 
and public participation provisions of 
the State’s continuing planning proc- 
ess, that allowing lower water quality 
is necessary to accommodate impor- 
tant economic or social development in 
the area in which the waters are lo- 
cated. In allowing such degradation or 
lower water quality, the State shall as- 
sure water quality adequate to protect 
existing uses fully. Further, the State 
shall assure that there shall be 
achieved the highest statutory and reg- 
ulatory requirements for all new and 
existing point sources and all cost-ef- 
fective and reasonable best manage- 
ment practices for nonpoint source 
control. 
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(i) The State may identify waters for 
the protections described in paragraph 
(a)(2) of this section on a parameter-by- 
parameter basis or on a water body-by- 
water body basis. Where the State 
identifies waters for antidegradation 
protection on a water body-by-water 
body basis, the State shall provide an 
opportunity for public involvement in 
any decisions about whether the pro- 
tections described in paragraph (a)(2) 
of this section will be afforded to a 
water body, and the factors considered 
when making those decisions. Further, 
the State shall not exclude a  water 
body from the protections described in 
paragraph (a)(2) of this section solely 
because water quality does not exceed 
levels necessary to support all of the 
uses specified in section 101(a)(2) of the 
Act. 

(ii) Before allowing any lowering of 
high water quality, pursuant to para- 
graph (a)(2) of this section, the State 
shall find, after an analysis of alter- 
natives, that such a lowering is nec- 
essary to accommodate important eco- 
nomic or social development in  the 
area in which the waters are located. 
The analysis of alternatives shall 
evaluate a range of practicable alter- 
natives that would prevent or lessen 
the degradation associated with the 
proposed activity. When the analysis of 
alternatives identifies one or more 
practicable alternatives, the  State 
shall only find that a lowering is nec- 
essary if one such alternative is se- 
lected for implementation. 

(3) Where high quality waters  con- 
stitute an outstanding National re- 
source, such as waters of National and 
State parks and wildlife refuges and 
waters of exceptional recreational or 
ecological significance, that water 
quality shall be maintained and pro- 
tected. 

(4) In those cases where potential 
water quality impairment associated 
with a thermal discharge is involved, 
the antidegradation policy and imple- 
menting method shall be consistent 
with section 316 of the Act. 

(b) The State shall develop methods 
for implementing the antidegradation 
policy that are, at a minimum, con- 
sistent with the State’s  policy  and 
with paragraph (a) of this section. The 
State shall provide an opportunity for 
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